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Introduction 


While writing this book, I have had numerous opportunities to explain 
its subject. One of my less successful attempts occurred several years 
ago, when an Algerian acquaintance enquired politely about my prog- 
ress, adding, "Remind me what it's about.'' I answered that I was writ- 
ing about marriage, divorce, and the reciprocal but gender-differentiated 
obligations of husbands and wives in ninth-century Islamic jurispru- 
dence. I was focusing, I added, on three major issues: first, diversity of 
opinion in early legal thought; second, the influence of hierarchical social 
structures, including slave ownership, on the jurists' visions of mar- 
riage; and third, the vital role of polemical exchange in the refinement 
of legal doctrine. As I finished this summary, we were joined by a col- 
league of his, another North African Muslim. "Guess what?" said the 
first man enthusiastically, drawing the new arrival into the conversa- 
tion. "She's writing a book on women's rights in Islam." 

This exchange — funny only in retrospect — involved a series of mis- 
communications. My own inept, jargon-filled explanation deserves most 
of the blame. Incomprehensibility plagues academics. We have special- 
ized knowledge that bears on contemporary topics but tend to be lousy 
at communicating it to people not initiated into our disciplinary myster- 
ies. Although the time period with which this book is concerned is re- 
mote, its subject matter is of vital interest today, when women, gender, 
and Islamic law occupy center stage in debates about modernity and reli- 
gious authenticity across the globe. I failed to show how my treatment of 
marriage, sex, and interpretive authority resonates deeply with contem- 
porary discussions. But not all the blame for the misunderstanding was 
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mine. Common habits of thought make it difficult for people to hear nu- 
ances, no matter how clearly expressed. Intricate ideas shrink to bite-sized 
platitudes. An analysis of gender and hierarchy in family and society 
dwindles to a simple matter of women's rights. An historical description 
of a particular era in Muslim legal thought morphs into a statement about 
a monolithic entity called Islam. Pernicious tendencies toward sweeping 
generalizations seem to increase exponentially when the subject involves 
both women and Islam. 

Fortunately, the situation is better among scholars than among the 
general public. Though bestselling books on women and Islam tend to- 
ward sensationalistic memoirs or journalistic exposes, recent decades 
also have witnessed a spectacular surge of relevant academic studies, 
especially in law. We now have an impressive understanding of women's 
transactions (personal and proprietary) in much of the premodern Mus- 
lim world, especially the Ottoman Middle East, for which abundant court 
records and fatwa compilations exist . 1 Leslie Peirce's microhistory of a 
year in the sixteenth-century life of the Ottoman provincial court of 
Aintab notes, "Focusing on women at court has the benefit of highlight- 
ing the gap between normative prescription and actual practice — or 
perhaps, more accurately, highlighting the complicated relationship 
between the two." In the courts, actors including judges and litigants 
draw from available resources, which include "official" jurisprudence 
as well as customary practice, to arrive at the most favorable outcome. 
Courtroom observation by legal anthropologists across twentieth-century 
Muslim societies supplements historians' archival work. By focusing on 
the court as a sphere of negotiation and on the variety of resources that 
actors of all types brought into the court, historians such as Peirce and 
anthropologists such as Ziba Mir-Hosseini and Susan Hirsch are able to 
make women's voices — filtered and mediated though they may be — 
appear in a way that is nearly impossible with the textual sources of 
legal manuals and fatwas . 2 From Africa to Indonesia, Muslim women 
are not the silent victims of oppressive patriarchal regimes but active 
participants in their families and societies. Women own and manage 
property, claim and sometimes win custody of children, seek divorce 
and often get it, and generally stand up for themselves. Judges uphold 
female rights within the context of broader patriarchal patterns. Both 
in courtrooms and in daily life, women have managed to negotiate lee- 
way in a variety of spaces . 3 
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One major way in which studies of law have proceeded has been to 
"compare doctrine with the actual practice of the court ." 4 As one scholar 
discussing scriptural and legal texts notes, "Social patterns were in great 
contrast to the 'official' picture presented by these 'formal' sources ." 5 
Studies often juxtapose flexible and relatively fair court outcomes with 
an undifferentiated and sometimes harshly patriarchal textual tradi- 
tion of jurisprudence. We are shown proof of "the flexibility within Is- 
lamic law that is often portrayed as stagnant and draconian ." 6 Given 
the shift within women's studies over the last decades of the twenti- 
eth century — from concern with documenting oppressive structures 
to retrieving evidence of women's agency and resistance — it is not sur- 
prising that the record of practice has been more attractive than the 
comparatively elitist and androcentric jurisprudential discourse. 

As scholars emphasize diversity and contingency in contemporary 
and historical applications of the law, though, they often overlook diver- 
sity of doctrine within and between normative texts. At a very basic 
level, the existence of contradictory positions within the realm of juris- 
prudence considered mutually orthodox challenges the simplistic equa- 
tion of "Islamic law" with revealed law. Instead of supporting a model 
whereby the jurists merely discover the sharVa — and sometimes disagree 
on minor points — close attention to jurisprudence reveals significant 
differences on important topics. At a minimum, one conclusion of this 
book, salient to Muslim reformers, is that fslamic legal rules are to a sig- 
nificant extent the product of human and therefore fallible interpretive 
processes, and thus are susceptible to reform. Human reason and agency 
have been involved deeply in the production of religio-legal rules, includ- 
ing those governing marriage and divorce. This is, as one early reader of 
this manuscript pointed out, jejune for scholars of fslamic legal history, 
but may well be a new idea for lay Muslims and others for whom fslamic 
jurisprudence equals sharVa, which is understood as immutable Divine 
law. Drawing this connection is of vital importance given the widespread 
appeals to sharVa in Muslim contexts today. 

Revivalist groups call for the implementation of sharVa as the sine 
qua non of a truly Islamic society. But these contemporary appeals to 
reinstate sharVa involve "a grossly exaggerated sense of the practical ap- 
plication of Shari'a as a comprehensive, self-contained and immutable 
normative system in the pre-colonial period ." 7 Despite the conceptual 
importance of sharVa, "most premodern Islamic states maintained two 
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or more parallel legal systems ." 8 Scholars and rulers alike were less 
concerned with the purity of the legal system than its overall success at 
keeping order and ensuring a reasonable approximation of justice. The 
jurists were charged with constructing from the raw material of scrip- 
ture, prophetic precedent, and (in interpersonal matters) local custom a 
set of regulations that would guide the behavior of individual believers 
and serve as a basis for adjudication by duly constituted authorities. 
From its inception, the implementation of law involved a series of com- 
promises between secular, state-generated law (siyasa shar c iyya or, in 
Ottoman terms, kanun) and religiously grounded jurisprudence (ficjh). 

Jurisprudence, then, is not reducible to law in its modern Western 
sense, ft most closely parallels rabbinic law, halakha, in both scope and 
process. As with rabbinic discourse, Muslim jurisprudence was an open 
rather than a closed system. Jurists expounded, explained, debated, 
and justified their stances on legal matters both mundane and lofty, 
social and ritual. Opinions and arguments continued over time, and 
minority views remained part of a canon, available for later thinkers to 
draw on. Issues were seldom fully resolved, ft remained fully permissi- 
ble for jurists to derive fresh solutions to legal problems based on inde- 
pendent recourse to foundational texts (ijtihad). Of necessity, however, 
this innovation coexisted with a routine reliance on precedent. The 
need for stability and predictability meant that advisory legal opinions 
(fatwas) and judicial verdicts were based largely on dominant views 
within the legal schools . 9 

In the aftermath of European colonialism, legislative codes have 
supplanted jurisprudence as the primary fount of legal doctrine in nearly 
every nation with a Muslim majority . 10 There is no pretense of religious 
legitimacy for most areas of law such as commerce, crime, or interna- 
tional relations. Marriage and family, however, remain regulated by so- 
called personal-status laws. With the rise of political Islam, these laws 
have become an ideological battleground, with women's rights at center 
field. Inheritance, marriage, divorce, and sexual crimes have been the 
chief arenas in which claims are staked . 11 Even as its links to the histori- 
cal tradition of jurisprudence become tenuous, the ideological heft of Is- 
lamic law has increased. Politicians and activists have fixated on women's 
status as a barometer of religious authenticity. Appeals to sharVa invoke a 
timeless, authentic past, even as the content and implementation of the 
laws in question diverge considerably from earlier regulations. As Judith 
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Tucker notes, "For the state to make 'Islamic' rules and then use modern 
means of repression to apply them to its population as part of a legitimat- 
ing process does not, in terms of substance and procedure, find much 
support in traditional Islamic legal thinking ." 12 

My point in highlighting divergences between classical Islamic ju- 
risprudence and today's claims about Islamic law by various actors is 
not that modern claims to enact sharVa are unacceptable because they 
deviate from a pristine past. If anything, it is to make clear that there 
was no such pristine past. The early jurists were themselves engaged in 
a messy, complicated, human project of cobbling together from revealed 
and mundane sources a law that would be a pale reflection of the divine 
imperative and at the same time its closest earthly equivalent. Know- 
ing how discourses on marriage have evolved allows a fuller understand- 
ing of ongoing normative discussions about marriage in Islam. My aim 
is not to debunk feminist claims with regard to Islamic law, nor to pres- 
ent what the Qur'an or sunna (prophetic example) "really say" about 
how marriage should be structured. Instead, I offer an analysis of the 
jurists' conceptual system. 

Although the jurists' doctrines do not directly govern Muslim lives 
today — and did not directly govern Muslim lives in the past, either — 
they remain deeply influential. This is true even though the jurists' 
project differed from the legal codes so vehemently debated today. In 
her recent survey of Islamic law as it pertains to women and the family, 
historian Tucker observes that the premodern "system and the doc- 
trines it produced are no longer intact, but I submit that there is an 
embedded approach and a texture to gender issues that remain relevant 
to the ways in which those issues are being confronted today ." 13 I 
would go further: core ideas about maleness, femaleness, sexuality, and 
power that structured marriage in the early jurists' thinking survive in 
myriad ways in today's discourses. Some of these ideas would be dis- 
claimed if set out openly for approval — the parallel between wives and 
slaves being the most obvious — but they remain influential in contem- 
porary discussions. 

Modern discourses about women and marriage typically focus on 
women, as with my interlocutors' reframing of marriage as a question 
of women's rights. Christina de la Puente has suggested that "the woman 
is the true protagonist of the chapters dedicated to marriage law in the 
Islamic sources ." 14 I am skeptical about this characterization of the 
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decidedly androcentric early Muslim legal texts, but it certainly holds 
today, when the emphasis has shifted from men's duties and men's 
rights. 

A related and equally vital change has taken place in the rhetoric 
associated with marriage. Modern Muslim authors, both clerics and 
laypeople, glorify female domesticity and maternal virtue. The family 
unit they idealize, with mother-housewife at its center, differs sharply 
from early jurists' visions of the normative family. Domestic duties of 
child rearing and housewifery serve as the rationale for support by the 
male husband-father-breadwinner. In some respects, this model is likely 
to have accorded more fully with the experience of nonelite women 
throughout history: domestic drudgery and responsibility for child care 
would have been primary concerns for many, if not most, women. But, 
as the chapters that follow will show, premodern Muslim legal writings 
presented a model of spousal relationships in which parental relations 
were peripheral and children were secondary. (This separation derives 
at least partially from the way that legal works are structured into chap- 
ters, with separate "books" addressing marriage and divorce.) Although 
in the practice of the courts other family duties might get a hearing, 
in the jurists' treatises, a wife's main duties to her husband were to 
obey him and be sexually available. In exchange, he fed, clothed, and 
housed her. 

Hierarchy, tempered to a greater or lesser degree by affection, 
stood at the core of marriage. The jurists showed no hesitation in mak- 
ing analogies between wives and slaves or between marriage and com- 
mercial transactions. In fact, their central notion about marriage was 
that the marriage contract granted a husband, in exchange for payment 
of dower, a form of authority or dominion (milk) over his wife's sexual 
(and usually reproductive) capacity. The same term, milk, was used — 
though with a somewhat different semantic range — for ownership of 
a slave. It was the exclusive milk over a particular woman — as a slave 
or as a wife — that rendered sexual access licit. The implications of this 
basic idea, and the ways in which it affected the jurists' regulation of 
spousal rights while the marriage endured, are the subject of this book. 

Discussing slavery in tandem with marriage will strike some readers 
as deliberately provocative. Ownership terminology and imagery may 
offend or bewilder. It would have been unexceptionable to early Muslim 
audiences, for whom both life and law were saturated with slaves and 
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slavery. In this, Muslim societies were not unusual. Norman Cantor has 
estimated that "roughly one quarter of any major society in antiquity 
were human chattels — someone's property ." 15 The percentages for Mus- 
lim societies varied, and precise figures are difficult to come by, but 
enslaved people formed a significant proportion of any population. 
Some specialized research has been done on specific legal doctrines con- 
cerning slavery . 16 Scholars have studied the elite slave soldiers of the 
Mamluk and Ottoman eras; others have shown that African as well as 
Turkic slaves were used for military purposes in the Abbasid era . 17 But 
references in legal and literary works do not provide a firm basis for as- 
sessing the proportion of slaves in any given population or determining 
their ethnic or occupational profiles. Eric Savage's assessment of the 
slave trade in eighth- century North Africa discusses the enslavement of 
captives in warfare and the use of slave girls and women. He suggests in 
passing, following Bernard Lewis, that the primarily domestic and mili- 
tary use of slaves portrayed in scholarship may reflect urban and other 
biases of the sources rather than any reality . 18 Slaves worked in agricul- 
ture in large numbers in some regions and at some times, fbn Butlan's 
eleventh- century handbook refers to slaves employed in gold, salt, and 
copper mines . 19 These are not the types of slavery that preoccupied the 
jurists. Instead, their queries mostly treated domestic servants as well as 
slaves acting as commercial agents. 

Domestic slavery was common. Frequent offhand textual refer- 
ences to household servants can be taken as evidence of their ubiquity. 
The omnipresence of slaves in legal texts owes not only to their social 
presence but also to their utility in legal discussion: slaves are useful to 
think with. Slaves appear not only in chapters devoted to subjects such 
as manumission but also interspersed throughout discussions of mat- 
ters where slavery itself is marginal. For instance, discussions over the 
fine points of commercial transactions often take the purchase of a 
slave as their basic example. One reason is that a slave is a nonfungible 
(unique) commodity. Complicated legal issues can arise: what if a newly 
purchased slave has a defect that the seller did not disclose? What if a 
slave dies before delivery? The problem cannot be rectified, as it could 
with agricultural produce or other fungible goods, by substitution of an 
equivalent item. In these discussions, slaves serve as a placeholder for 
other types of commodities. Another reason is the nature of slaves as 
persons who could be freed. Vital issues arose about slaves as potentially 
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free persons who were subject to future manumission, which could 
place limits on their salability. 

Even prior to manumission, slaves were not only chattels. They 
could also be legal subjects — for instance, as parties to marriage con- 
tracts. Cases involving slaves introduced additional variables into legal 
queries. These issues sometimes involved core tenets of marriage, such 
as the right of a male slave to divorce his own wife or how the time of 
a female slave was to be divided when she had both a husband and a 
master. Slavery affected not only the particulars of how marriage could 
be practiced when one spouse was enslaved, but also the entire legal 
understanding of marriage itself. 

But slavery was more than an occasion for technical virtuosity in 
details of marriage law: it was central to the jurists' conceptual world. 
In particular, it affected how marriage and gender were thought about. 
There was a vital relationship between enslavement and femaleness as 
legal disabilities, and between slave ownership and marriage as legal 
institutions. Slaves and women were overlapping categories of legally 
inferior persons constructed against one another and in relation to one 
another — sometimes identified, sometimes distinguished. Slavery was 
frequently analogized to marriage: both were forms of control or domin- 
ion exercised by one person over another. The contracting of marriage 
was parallel to the purchase of a slave, and divorce parallel to freeing a 
slave. Marriage and slavery intersected at the institution of concubi- 
nage (milk al-yamln), which legitimized sex between a man and his own 
female slave and made any resultant progeny free and legitimate . 20 
Slave concubinage helped define marriage both by comparison and 
contrast. To discuss marriage in the premodern period without refer- 
ence to slavery would fundamentally distort the jurists' ways of think- 
ing; the one was bound up with the other, even more so in legal thinking 
than in actual practice. 

Islam in the Context of Other Legal Systems 

Every society must organize kin relations. Perhaps the most crucial 
question is how marriages will be formed and how children will be 
legitimated. What role do individuals, especially daughters, play in se- 
lecting their marriage partners? What claims could each spouse make 
on the other? What rules govern parental and filial rights and obliga- 
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tions? What possibilities for extramarital outlets do men and women 
have? Is polygamy permissible? What rights do husbands and wives 
have to dissolve their marriages? The combinations of solutions in vari- 
ous traditions cannot be reduced to a spectrum that runs from being 
most oppressive to women to most liberating. Rather, rules combined 
in distinctive ways, according to often unspoken requirements of logi- 
cal coherence as well as social patterns and customs. Muslim jurists' 
answers to questions about kin, consent, property, sexuality, and prog- 
eny were drawn from a pool of available resources, including pre-Islamic 
Arab custom, scripture, precedent of the Prophet and other early Mus- 
lims, local custom in areas to which Islam spread, and other legal sys- 
tems. These were also affected, I will argue, by the exigencies of legal 
reasoning itself. 

Pre-Islamic Arab practice served as one vital source of law. Mu- 
hammad and those who formed his community were born into an 
Arabia where Islam did not yet exist. Its rejected marriage customs are 
obscure, sometimes available only in Qur’anic and other polemical 
characterizations. But other customs were sanctioned, perhaps restricted 
or channeled or regulated in new ways. Broad questions of legal prin- 
ciple arise from the selective treatment of practice: are customary prac- 
tices presumed permissible unless specifically forbidden? Or, to the 
contrary, do particular regulations serve as the foundation for an en- 
tirely new system? Qur’an and prophetic precedent are, of course, the 
best known sources of law. To a certain extent, they obviously reflect 
the practice of the time, and in that sense reinforce Arab custom. 

As Islam spread from the Arabian peninsula — north and west as 
well as east, to territory previously governed by Sassanians, Romans, 
and Byzantines — Muslims encountered new local customs as well as 
extant legal systems. Just as Islam never existed in a vacuum, neither 
did its legal system. The extent of outside influence, especially Jewish 
and Roman, on the development of Islamic law is deeply contentious. 
In some cases, vital parallels seem to provide clear instances of borrow- 
ing or adaptation. For instance, certain Muslim rules about manumis- 
sion of a slave by contract resemble Roman institutions. And, with re- 
gard to marriage settlements, one might speculate that the practice of 
breaking dower into prompt and deferred portions, which was at first 
rejected by Muslim legal thinkers but persistently practiced, might have 
some relation to norms of Roman Egypt. Some of these parallels likely 
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arose out of independent interaction with local practice in the areas 
where Islam spread. In other cases, Muslim law may have been influ- 
enced more directly by legal systems; it makes sense that Muslim jurists 
would look to solutions to tricky problems formulated by their counter- 
parts in other traditions. But Wael Hallaq has argued that "the ingenious 
process of assimilation, systematization, and Islamicization managed to 
dissipate all the indigenous features of legal institutions and to recast 
them in a fashion that is not in the least reminiscent of the older insti- 
tutions ." 21 Hallaq's "not in the least reminiscent" is perhaps an exag- 
geration, but his basic point holds: "Systematization in particular had 
a powerful effect on reshaping and reformulating whatever raw legal 
material Islam encountered. This systematization was given sharp ex- 
pression in the profound desire of Muslim scholars for logical coherence, 
while at the same time they took into full consideration what they 
deemed to be divinely inspired propositions ." 22 

There are critical similarities and vital differences among Roman, 
Jewish, and Islamic laws regulating marriage and slavery. The similari- 
ties illuminate the broader context of the ancient Near East and Medi- 
terranean. All use terms related to acquisition or sale for some forms 
of marriage, but the rabbinic kinyan, acquisition, is central, while the 
Roman coemptio, a Active sale, is marginal. The archaic Roman form of 
marriage known as manus refers to the husband's "hand" as a represen- 
tation of his power, as do the Muslim terms yad (hand) and milk al-yamin 
(ownership by the right hand), which refer to control over certain 
marital rights (by a husband or father) and to slave ownership, often 
concubinage. These coincidences of vocabulary are not necessarily in- 
dicative of doctrinal borrowing, but rather of a broader culture of legal 
understandings growing out of hierarchical social structures. A system- 
atic comparative study of Roman and Islamic marriage law, with due 
attention to differences of period and possible influences (especially 
given Roman rule in Egypt) would be highly desirable. A similar study 
of Islamic jurisprudence and halakha is also much needed . 23 But rather 
than explore these similarities extensively, I have chosen to highlight 
those ways in which Muslim jurisprudence departs notably from its 
predecessors. 

In particular, returning to Hallaq's notion of systematization, it is 
the particular way that Muslim thinkers frame the conceptual and legal 
relationship between marriage and slavery, hinging on the transfer of 
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rights to licit sex, that constitutes its unique formulation. Premodern 
Muslims were typical rather than unique in having both patriarchal 
marriage and slaveholding. The two coexisted throughout the ancient 
Near East and Mediterranean as well as in pre-Islamic Arabia. Male- 
dominated marriage and patrilineal kinship predominated in Greek, 
Roman, biblical, rabbinic, Byzantine, and Sassanian law and practice, 
though specific contours of these systems varied and shifted over time 
both within and across civilizations. Kin relationships placed some 
women and men in dependent and subordinate positions to others, 
especially — but not exclusively — to fathers. Marriage in the ancient and 
late antique world was inseparable from other forms of control over 
women . 24 It is misleading to think that marriage subjugates an other- 
wise independent female to a husband. Rather, females (like subordi- 
nate males) were already enmeshed in webs of kin control and mutual 
obligation. 

Treatment of slaves was one of the most unusual elements of Mus- 
lim law, generally, and marriage law, specifically. Enslavement of cap- 
tives was widely practiced in antiquity. People were routinely bought 
and sold. Household slavery was common. Slaveholding, in practice 
nearly everywhere, included the sexual use of enslaved women and 
sometimes men. In some times and places, both were explicitly permit- 
ted by law; in others, sexual use of slaves happened despite legal stric- 
tures. Muslim rules were exceptional in light of prevailing regional 
practices in extending certain privileges and restrictions to slaves — 
especially contingent permission to marry and the expectation of ad- 
herence to the same sexual codes binding free people, though with 
lesser penalties for violations. Muslim distinctiveness surrounding the 
marriages and sexual conduct expected of enslaved people is crucial. 
Yet two factors militate against drawing too strong a contrast with other 
systems. First, rules surrounding the use of slaves in Muslim contexts 
were undoubtedly flouted in practice, especially the ones that (unlike 
Greek and Roman slavery) strictly forbade any sexual use of male 
slaves and prohibited all access by masters to married female slaves. 
Second, though other systems, such as the Roman, forbade formal mar- 
riages by slaves, a degree of social and even legal accommodation of 
slave unions developed . 25 In practice, then, there is likely to have been a 
good deal less difference than a strict law-to-law comparison would 
indicate. 
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If social practice perhaps did not differ greatly, we must ask why 
such distinctions were legally so vital. This returns us to the internal 
logic of the Muslim legal tradition. Rules regarding marriage and slav- 
ery were closely tied to definitions of both licit sex and legitimate pater- 
nity. Legitimacy had fewer implications in the Muslim system than in 
either the Jewish or Roman systems. Muslim jurisprudence did not 
preoccupy itself greatly with questions of "citizenship" or illegitimacy, 
apart from the latter's connection with illicit sexual relationships. In- 
stead, it focused on licit conduct and extended the privilege and obliga- 
tion of licit conduct to slaves as well. 

Early Muslim jurists adhered to a bottom-line view of marriage as 
a transaction that conveyed to the husband, in exchange for a pecuni- 
ary consideration paid to the wife, a type of control, power, or domin- 
ion (milk) analogous to (but more limited than) a master's power over 
his female slave. It is this dominion over her that makes intercourse 
between them lawful. The connection between milk and lawful sexual- 
ity stands at the core of all regulation of marriage and divorce and by 
its absence marks discussions over punishment for illicit sex. Though 
Muslim jurists rarely consider the situation of a woman dallying with 
her male slave (whatever role it plays in literary works such as Thousand 
and One Nights), it is the absence of sexualized ownership by a female 
owner over her male slave that prevents them from having a licit rela- 
tionship, even without the complication of a cuckolded husband. 

Interlude 

In the Arabian peninsula, a few years after the death of the Prophet 
Muhammad, an audacious Muslim woman took one of her young male 
slaves as a bed partner. She mentioned having done so to the caliph 
‘Umar, who inquired incredulously as to her justification. "I thought," 
she replied, "that ownership by the right hand made lawful to me what 
it makes lawful to men ." 26 "Ownership by the right hand" ( milk al-yamin, 
also "property of the right hand") is a Qur’anic euphemism for slavery. 
It appears in several verses that refer to "what your right hands own" 
alongside wives or spouses as lawful sexual partners . 27 This scriptural 
allusion went neither unnoticed nor unchallenged by ‘Umar ibn al- 
Khattab, a notoriously stern figure . 28 Shocked and dismayed by her ac- 
tion as well as her implicit claim to have God's permission for it, he 
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sought the advice of the Companions, those Muslims who had known 
Muhammad during his lifetime and whose collective wisdom and 
judgment came to be considered by later Sunnis a vital source of legal 
precedent. Their verdict: "She has [given] the book of Exalted God an 
interpretation that is not its interpretation." Though ‘Umar refrained 
from punishing her for committing illicit sex, he forbade her from ever 
marrying any free man. Most importantly, in the account of this epi- 
sode preserved in the Musannaf of ‘Abd al-Razzaq al-San'ani (d. 2 1 1 18 27), 
‘Umar put an end to the liaison by "ordering] the slave not to approach 
her." 

The Musannaf a collection of reports from Companions and Mec- 
can authorities, includes another version of this story, which agrees in 
some details and differs in others. 29 It reports that another ‘Umar, the 
later caliph ‘Umar b. ‘Abd al-‘AzTz, was confronted by "a woman from 
the Bedouin who came to him with a Byzantine (rumi) slave of hers." 
She complained of the meddling of her agnatic kin — her "father's 
brother's sons" — who objected to her relationship with her slave: "I 
have sought to take him as a concubine (inni istasrartuhu) and my kin 
have forbidden me." She explicitly states what the other woman merely 
implies: a woman should be able to have sex with her male slave by 
right of possession. In the first narrative, the female owner asserts her 
rights somewhat tentatively ("I thought [it] made lawful to me"), but 
this owner defiantly claims her due: "I am in the position of a man: he 
has a female slave and has sex with her." 30 ‘Umar retorts that her posi- 
tion is not that "of a man" but rather one "in ignorance." He avers that 
only her "ignorance" saves her from a hadd punishment, the stoning 
threatened though not carried out in the previous anecdote. He then 
commands a group of men, perhaps the aforementioned kin, to take 
the slave and "sell him to someone who will take him to a land other 
than hers." 

‘Umar's rebuke alludes to the pre-Islamic "age of Ignorance," the 
Jahiliyya, the mores of which Muslim sources depict as wanton and 
promiscuous. Marriage patterns in pre-Islamic Arabia are necessarily 
obscure; our sources are Muslim and view many facets of that era through 
contemptuous eyes, especially practices dealing with sexual morality. 
In a famous account, Muhammad's wife ‘A’isha describes four types of 
marriage that existed in Arabia before the coming of Islam. The first, 
the form of patriarchal marriage sanctioned by Islam, stressed female 
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sexual exclusivity and male control over the marriage tie. The other 
three types allowed a woman multiple sexual partners, and sometimes — 
though not always — the power to choose or refuse them herself. 31 Pre- 
sumably, ‘Umar's allusion to "ignorant" practices alludes to this female 
freedom to select and reject partners at will — a power one would ex- 
pect to be wielded by the owner of a slave, but one that did not accord 
with later Muslim views. 

In both anecdotes, a free woman asserts sexual rights over her 
male slave, and a group of free men reject her claim. The public nature 
of these incidents is notable. The anecdotes take for granted that the 
authorities, the woman's kin, or both have a stake in her sexual rela- 
tionship with her slave, and thus the right to intervene. As they do so, 
they make no definitive pronouncement about women's right to take 
concubines, but they base their stance implicitly on a notion of funda- 
mental gender difference: women do not have the same sexual preroga- 
tives as men. 

Though the woman's status as owner of the slave is unquestioned, 
her position is nonetheless ambiguous. The free men concur that she 
cannot make him her licit partner. But what then? The divergent reso- 
lutions reflect the unstable nature of the woman's position as owner 
once sexuality enters into the equation, as well as the equivocal agency 
of the male slave. Having the slave sold away recognizes the woman's 
control over her property, while the order to the slave not to approach 
her assumes that because of his maleness, he can control the sexual 
relationship, even though he is owned, not owner. 32 

It will be helpful to compare these passages from the Musannaf 
with a parallel text from the Kitdb al-Umm of Muhammad ibn Idris al- 
ShafiT (d. 204/820), roughly al-San‘anI's contemporary. 33 To my knowl- 
edge, this is the only other formative -period text in which the question 
of a woman taking her male slave as a sexual partner appears. The 
Umm, the most hermeneutically sophisticated of the ninth-century 
legal texts, is a magisterial collection of substantive law, refined and 
expanded by Shafn's students after his death. 34 In the course of a dis- 
cussion of how many wives and concubines a man may have, the Umm 
briefly addresses the question of women taking male concubines. It is 
in this context of discussing licit sexual relationship among free people 
and slaves that Shafi‘1 digresses to debate with an interlocutor who 
"holds the view that a woman has ownership of the right hand, and 
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says: Why does she not take her male slave as a concubine as a man 
takes his female slave as a concubine?" Shafi'T responds with a sweep- 
ing pronouncement about women, gender, and control in marriage and 
concubinage: "The man is the one who marries, the one who takes a 
concubine, and the woman is the one who is married, who is taken as 
a concubine. One cannot make analogies between things that are differ- 
ent ." 35 The Umm appeals to fundamental gender differences that it deems 
vital to marriage, divorce, spousal prerogatives, and, ultimately, legal per- 
sonhood. It also notably mentions analogy (qiyas), a significant method- 
ological development and one that is vital to understanding intersect- 
ing legal discourses about marriage, concubinage, and slavery. The jurists' 
recourse to analogy, unlike the way marriage and slavery are treated by 
the hadith scholars and exegetes, furthers the connection between 
marriage and slavery by drawing connections and extending verdicts 
systematically. 


Legal Development 

ShafiTs treatment of a woman taking her male slave as a concubine 
both crystallizes and constitutes a culmination of the legal discussion 
of marriage, spousal rights, and lawful sex in the formative period. It 
demonstrates continuities with the era represented in the Musannaf as 
well as departures from the decision-making process it depicts. Slavery 
remained an unchallenged fact of social life. Authorities still forcefully 
rejected the notion that a (free) woman could take a (slave) concubine 
and took for granted (free) men's right to do so. Fundamentally, neither 
‘Umar's companions nor Shafi'T could conceive of licit sex without male 
control, even if they expressed themselves differently and with varying 
degrees of self-awareness about the regulating endeavor in which they 
were engaged. Yet between the one and the other, vital shifts in Islamic 
legal thought occurred. Between the late eighth century, when key for- 
mative figures lived, and the early tenth century, when the eponymous 
schools of jurisprudence were established, doctrines became system- 
atized, methods became more uniform, and a theoretically coherent 
notion of marriage and licit sexuality, centered on exclusive male do- 
minion of female sexual capacity, emerged . 36 Some of these elements 
were already in place at an intuitive rather than systematic level in the 
Musannaf. There, ad hoc decision making prevailed. ‘Umar alludes to 
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scripture in discussing the woman who takes a male concubine, but 
does not explicitly cite Qur'anic verses. No one was professionalized or 
formally authorized to render legal opinions. The compilation of the 
Musannaf more than a century later retrospectively affirms the prece- 
dential value of Companion verdicts alongside the legal opinions of early 
regional authorities (here, mostly Meccan), even as its transmission 
bears witness to the activity of a new class of specialists who report and 
record these earlier precedents. 

Early legal texts display remarkable variety in form as well as con- 
tent, ranging from compendia of reports like 'Abd al-Razzaq's Musannaf 
to explicitly reasoned treatises and vigorous discussions of legal dis- 
agreements. Texts like the Musannaf served a different purpose from the 
Umm's, and continued to be produced alongside more speculative works 
of jurisprudence. But even though there was no strict linear progres- 
sion from one methodological stage to another, the overall trend was 
toward more formal arguments and scriptural evidence-based justifica- 
tions for particular doctrines. Qur'an and prophetic precedent in the 
form of hadith were the primary sources utilized, though the opinions 
of earlier authorities, from the generation of the Companions to regional 
scholars, continued to carry weight . 37 Yet over the course of the forma- 
tive period, the bounds of viable opinion on a variety of topics narrowed 
and justifications for specific positions were elaborated. Intergroup po- 
lemics helped strengthen evidentiary and logical standards. Certain 
types of arguments gained prominence while others tended to fade. In 
some instances, new doctrines developed. In other cases, jurists took 
established doctrines and kitted them out with scriptural proof texts 
and bolstered them with stronger logical defenses. 

Analogy, qiyas, plays a central role in formative-period legal 
thought. Its use in the main texts of MalikI, Hanafi, and ShafiT thinkers 
is evident. Analogy comes to be a major component of the shared 
Sunni legal method, one of the four sources of law in the framework 
commonly if erroneously attributed to ShafiT. Explicit reference to it 
in formative -period texts is tentative and sometimes erratic, though, 
mostly occurring when a doctrine deviates from the results that would 
be expected by it . 38 It is one of my core contentions that the use of anal- 
ogy, in particular the analogy between marriage and slavery, is key 
to understanding Muslim marriage law. The strict gender differentiation 
of marital rights, the importance of women's sexual exclusivity, and 
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above all the strict imposition of rules about unilateral divorce, how- 
ever contested in practice, all facilitate and flow from the key idea that 
marriage and licit sex require male control or dominion. Analogy 
makes this possible. 

In this book, I analyze early texts from what would become three 
major Sunni legal schools: the Maliki, the Hanafi, and the ShafiT. I 
have left out the Hanballs. Ibn Hanbal (d. 241/855), who knew Shafi'i, 
kept aloof from the types of debates taking place here. Though analogy 
eventually found a place in later Hanbal! legal theory, it was deeply 
suspect to Ibn Hanbal and his early associates. As Christopher Melchert 
writes, "He staunchly opposed the teaching of law apart from the trans- 
mission of hadit reports, staunchly opposed the collection and transmis- 
sion of juridical opinions from anyone later than the Companions and 
Successors — staunchly opposed, that is, both the practice of his ratio- 
nalistic contemporaries, the nascent Hanafi school (also the nascent 
Maliki and SafTi schools), and the basis of Sunni jurisprudence from 
the tenth century onwards." 39 Susan Spectorsky's translation of Ibn Han- 
bal's responsa on questions of marriage and divorce demonstrates topi- 
cal overlap with the concerns of other jurists, but also a constant re- 
fusal to engage in the what-if scenario spinning that animated their 
disputations. 40 

The Maliki, Hanafi, and Shafi‘1 schools, their major scholars, and 
their core texts require some elucidation. The Malikls originated in Me- 
dina, the Arabian city where the first Muslim community was situated. 
Named after Malik ibn Anas (d. 179/795), the Malikls identify them- 
selves as the record (and arbiter) of traditional Medinan "practice" (al- 
c amal ‘ indana ), which they view as a vital source of law. The two foun- 
dational texts to be discussed here are the Muwatta 3 , attributed to Malik, 
and the Mudawwana, attributed to Sahnun al-Tanukhi (d. 240/855). 41 
The Muwatta 3 presents the precedent of Muhammad, the practice of the 
Medinan community, and often the opinions of respected Medinan 
jurists, sometimes with Malik's own views included. A comparatively 
short work, the Muwatta 3 represents a quite early stage of Medinan/ 
Maliki jurisprudence, originally dating to the eighth century. 42 A much 
longer text, the Mudawwana provides an early ninth-century elabora- 
tion of Malik's views and those of his predecessors and followers. 43 The 
Mudawwana purports to reflect conversations between Sahnun and 
Ibn al-Qasim (d. 191/806), who had studied extensively with Malik. A 


18 


Introduction 


comparison of the Mudawwana with the Muwatta’ on various points 
suggests that proponents of Medinan doctrines considered it necessary 
to substantiate and defend their positions in response to challenges 
by Iraqi jurists. The Mudawwana reflects these debates, but seldom 
explicitly. 

If Malik reflected and transmitted the juristic heritage of the Medi- 
nans, then Abu Hanlfa (d. 150/767) stands as the principal representa- 
tive of the Iraqi school. Iraq was a hotbed of legal thought in the sec- 
ond/eighth century. Both Ja'far al-Sadiq — after whom the main Shi'i 
legal school is named — and Abu Hanlfa, who studied with him, were 
based there, as was the ICufan jurist Ibn Abl Layla (d. 148/765-766), a 
rival of Abu Hanlfa. Muhammad b. al-Hasan al-Shaybani (d. 189/805) 
and Abu Yusuf (d. 182/798) were the preeminent disciples of Abu Han- 
lfa. These men transmitted and refined his doctrines, defending them 
against his Iraqi and Medinan opponents. Several expository and com- 
parative or polemical works are more or less securely attributed to 
Shaybanl. In the former category are al-Jdmi c al-Kablr and al-Jdmi c al- 
Saghlr. AA In the latter category are the Kitdb al-Hujja, a polemic against 
"the people of Medina," of whom Malik was the most prominent repre- 
sentative, and a recension of Malik's Muwatta known as the Muwatta ’ 
of Shaybanl ( Muwatta ’ Shaybanl), which compares the views of Malik, 
with whom Shaybanl studied for several years, to those of Abu Hanlfa, 
his later teacher. 45 Abu Yusuf, whose Kitdb al-Athar compiles juristic 
opinions in a manner like the Musannaf also has attributed to him a 
similar text comparing the doctrines of Abu Hanlfa to those of his Ku- 
fan rival Ibn Abl Layla (Ikhtilaf Abl Hanlfa wa Ibn Abl Layla ): 46 

The importance of networks of scholarship can be even more clearly 
seen in the career of ShafiT, whose Umm I discussed earlier. ShafiT is a 
crucial figure in early Islamic jurisprudence, remembered primarily for 
his contribution to legal theory. Though Noel Coulson exaggerates 
when he calls him "the deus ex machina of his time," ShafiT contributed 
signally to the compromise legal methodology that ultimately allowed 
Sunni scholars to integrate both prophetic traditions and various tech- 
niques of reasoning, including analogy 47 After early study with impor- 
tant Meccan scholars, ShafiT spent time learning from Malik in Me- 
dina. He then traveled to Iraq, where he studied and debated with 
Shaybanl. After a period of study — and a return to Mecca, where he led 
a teaching circle — ShafiT taught in Baghdad and composed works of 
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jurisprudence. Shafi‘1 draws from both Malik! and Hanaf! traditions, 
here synthesizing, there rejecting his predecessors in developing his 
distinctive doctrines and increasingly systematic rationales for them. 
Toward the end of his life, he settled in Egypt, where he revised his 
works and taught additional students, who in turn taught others; the 
Kitab al-Umm, compiled and polished after his death, and chiefly trans- 
mitted by al-RabT c ibn Sulayman al-Murad! (d. 270/884), represents his 
mature doctrines. 48 A more independently minded student, Isma'il b. 
Yahya al-Muzan! (d. 264/877-878), composed a widely circulated abridge- 
ment (Mukhtasar) of the Umm. 49 Modern editions of the Umm are printed 
with this Mukhtasar as well as several shorter treatises on particular 
legal-methodological issues or jurisprudential disagreements. These 
notably include Ikhtilaf al-draqiyayn, which records Shaffi's responses to 
Abu Yusuf's record of the "disagreement of the two Iraqis" — that is, 
Abu Hanifa and Ibn Ab! Layla. 

This brief sketch of the relationships between a handful of 
formative-era jurists hardly does justice to their overlapping connec- 
tions or the broader networks of which they formed part. In the eighth 
and ninth centuries, boundaries between groups of jurists were porous 
rather than fixed; there were no formal legal schools (madhahib, singu- 
lar madhhab). Nurit Tsafrir notes, "It is not at all certain what the nature 
of a legal school in the second [/eighth] century was, and what it meant 
to be a follower of such a school." 50 And with regard to what to call 
them, Steven Judd refers to an "epistemological dilemma" of long stand- 
ing: "In a world of diverse views held by thousands of scholars who 
travel frequently and borrow concepts from each other, how does one 
sort scholars and ideas into manageable categories?" 51 Naming schools 
after eponymous "founders" became standard in the ninth or tenth 
century, taking precedence over earlier categories based on "intellectual 
persuasion," "teacher," or "geography." To use eponymous school names 
rather than geographical ones before the tenth century is thus anachro- 
nistic: the Hujja refers to its opponents as "the people of Medina" and 
ShafTi's comparative work treats "two Iraqis." But the labels Hanaf!, Ma- 
lik!, and ShafiT are useful so long as we remember that we are speaking, 
for instance, of a "nascent Malik! school" 52 rather than a full-fledged 
classical madhhab. Malik!, Hanaf!, and Shafi'i serve as useful shorthand 
for identifying loosely affiliated clusters of jurists who (usually) congre- 
gated in certain areas and were engaged in both internal and external 
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debates over legal method and doctrine. One must keep in mind the 
fluid nature of school boundaries, lest the terms become more a hin- 
drance than a help. In referring to jurists throughout this book with 
eponymous labels, I intend something along the lines of Peter Henni- 
gan's provisional use of the identifier HanafT: "'HanafT' defines a legal 
culture in which an identifiable group of jurists — who were later (re)- 
contextualized as 'HanafTs' — cited to and disputed with one another." 53 

Reading Legal Texts 

Hennigan's reference to citation and disputation highlights core practices 
of jurisprudential culture. Both left traces in the texts. References to re- 
spected predecessors helped trace the line of authority for a particular 
position, or supported a particular position in arguments with colleagues. 
Disputation could be internal (acknowledging differing opinions within 
a group, as with the various Medinan authorities cited in the Mudaw- 
wana or differences between Abu HanTfa and Abu Yusuf in the Jami al- 
Saghlr) or external (Abu HanTfa's view against Malik's, or that of Shafi‘1 
against ShaybanT). Argumentative practices helped define the boundar- 
ies between groups of jurists. As Alasdair MacIntyre famously noted, 
traditions necessarily have external boundaries and internal divisions. 54 
From an outsider's perspective, the Sunni jurists under study here con- 
stitute a single tradition. Engaged in a legal approach to regulating Muslim 
lives, they share certain assumptions, approaches, and values, as well 
as authoritative texts. Additional core agreements defined distinctively 
MalikT, HanafT, and ShafFT traditions. Each has characteristic doctrines, 
particular themes, and concerns that emerge repeatedly. Internally, they 
engaged with issues of concern to their predecessors, and in conversation 
with them, in "an argument extended through time." 55 Jurists also en- 
gaged in conversation, debate, and argument with contemporaries outside 
of their increasingly self-contained schools. 

Formative-period texts express and defend doctrines, sharing, dis- 
puting, modifying, adapting, and rejecting them both within and across 
geographical and chronological boundaries and across groups of adher- 
ents. Doctrines and supporting evidence emerge as fragments of a con- 
versation. Sometimes we are able to hear both halves of it, but at other 
times we can only infer what the other portion must, or at least might, 
have been. Attending to this discursive nature of the legal tradition is 
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vital to understanding it, even as the fixity of writing, especially near 
the end of the formative period, affected how composition and trans- 
mission occurred. 

ft is necessary to say a word about the relationship between legal 
texts and social practice. At one level, texts were the outcome of social 
processes. They were affected by the material conditions of their pro- 
duction. Patterns of thought were defined in part by who met whom, 
where information was transmitted and shared, who could travel in 
order to study with recognized authorities . 56 Networks of conversation 
across a deeply interconnected Muslim world, with strong circulation 
not only of goods but of people and ideas, led to locally inflected forms 
of Islam coming into contact with and being challenged by other norms 
and practices. The texts discussed here were produced from Andalusia 
to Iraq over the course of a century or two. Some of the differences 
among jurists' doctrines have been explained, in part, by social phe- 
nomena in their places of origin. Greater MalikI rights for slaves, for in- 
stance, have been attributed to the relative egalitarianism of Medina, 
while HanafT strictures on social equality in marriage have been linked 
to Kufan cosmopolitanism. Still, whatever regional differences existed, 
common traits affected legal scholarship. Economic stratification, eth- 
nic hierarchy, and at least some degree of sex segregation were promi- 
nent features of the societies where these texts emerged. 

We must say a bit more about the gendered settings in which legal 
texts were produced as well as the general climate of ideas and social 
practices of the time. Prescriptive texts advocating strict sex segregation 
did not fully describe reality, but jurisprudence was in practice a pre- 
dominantly male enterprise. Women were not formally excluded from 
studying jurisprudence or attaining its highest ranks; some jurists even 
permitted, at least theoretically, women's appointment to judgeships. 
Within scholarly families, females might receive an education in juris- 
prudence, and some of these women taught students. (They did not, 
though, partake of the rihla, the journey in search of knowledge that 
was de rigueur for most scholars of the time.) A few later female scholars 
became famous muftis, and their guidance was routinely sought. How- 
ever, women are rarely cited as authorities for particular legal positions — 
Muhammad's wife ‘A’isha is an exception — and none is recorded in 
these texts as the author of a work of jurisprudence. Women's voices 
in these legal texts are muted, though not uniformly silent. 
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Gendered patterns of segregation and female subordination not 
only marginalized women from the ranks of scholars but also shaped 
male jurists' doctrines. Leila Ahmed has argued that legal norms for 
marriage were colored by the "easy access" elite men had to female 
slaves, which led to a blurring of "the distinction between concubine, 
woman for sexual use, and object." 57 She links these shifts in "the ground 
of intersexual relationships" to the process whereby "it became the norm 
among the elites for men to own large harems of slave women." 58 One 
must not discount the influence of the sexual commodification of en- 
slaved women on cultural production. Nonetheless, the practices of the 
courtly elite did not translate directly into law. First, harems were com- 
plex institutions, serving purposes other than the sexual gratification 
of rulers. Of the thousands of women in the early Abbasid caliph al- 
Mutawakkil's harem (estimates range from 4,000 to 12,000), only a small 
fraction were likely concubines. 59 Most would have been domestic 
drudges and personal servants, not only of the concubines but also of 
administrators, women of the family, young children, and so forth. A 
second consideration is that jurists were not truly part of the courtly 
elite with fabulous wealth and "large harems." Their experience of the 
sexual system was tempered both by their distance from the rock-star 
lifestyle of the caliph's court and by their consistent attempts to inte- 
grate theory and practice, text and life. 

Slave ownership was not only for the filthy rich, though, and the 
jurists identified with slaveholders rather than with slaves. Some owned 
at least one enslaved concubine; both ShafiT and Ibn Hanbal died leav- 
ing concubines who had borne them children (umm walads). 60 One re- 
port declares that Malik ibn Anas "purchased three hundred sarari [con- 
cubines] and would spend one night a year with each of them." 61 Even 
if, as is likely, this report exaggerates, it makes clear that concubinage 
was a normal part of the sociosexual patterns of life in this era, as was 
domestic servitude more generally. Shafi'T — by no means a wealthy 
man — apparently had in his household two adolescent male slaves as 
well as an Andalusian wet nurse, who nursed the child born to his slave 
concubine. Stories about Malik refer to a black female slave who an- 
swered knocks at his gate. In addition to illustrating the widespread 
nature of slaveholding, these anecdotes help us remember that their 
own status as slaveholders cannot help but have influenced the jurists' 
rulings. We can discern very little definitely about the ways that the 
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women or slaves in male jurists' lives might have affected their scholar- 
ship beyond a few tantalizing hints in their texts. 

Legal Norms and Social Practices 

There was a complex, multilayered, and bidirectional relationship be- 
tween the legal-discursive tradition and the social world. One must not 
"mistake medieval normative and legal texts for descriptive accounts of 
gender relations in medieval Islam ." 62 Texts may unwittingly attest to 
social practices through their repeated condemnations of specific activi- 
ties. For instance, a tirade by fourteenth-century Cairene scholar Ibn 
al-Hajj terming women's public presence a cause of social disorder inad- 
vertently demonstrates women's persistence in appearing in public 
spaces . 63 Historian Amira Sonbol suggests that "the actual lives women 
led caused reactionary clergymen to interpret laws more conservatively. 
The 'looser' the women, the stricter the interpretation ." 64 The norm of 
female seclusion was consistently subverted in practice. 

But one cannot simply assume that texts merely presented a foil 
for resistance or that practice directly opposed doctrine. Legal writings, 
cautiously utilized, can serve as evidence for social history . 65 The preva- 
lence of certain subjects in legal treatises sometimes reflects their ac- 
tual importance and at other times is wildly disproportionate to their 
presence in real life. The focus on the validity of certain conditions in 
marriage contracts — such as those denying the husband the right to 
take additional concurrent wives — suggests that this was something 
brides routinely sought to negotiate. On the other hand, eunuchs and 
intersexed individuals occasioned a great deal of legal reflection but 
cannot have constituted more than a tiny minority of any population. 
Telling the difference between the two is sometimes a matter of guess- 
work, and sometimes can be backed up by other evidence, such as no- 
tarial manuals and court archives. Fatwas that include case particulars 
are more revealing than treatises; notarial manuals, which have a close 
connection to practice, are perhaps more useful still . 66 In evaluating 
specific cases mentioned in legal compendia, again one must assess 
whether they present historical fact or hypothetical cases. 

My aim in this book is not to extract social history from prescrip- 
tive texts. I neither assess how closely these texts mirror real life nor 
speculate extensively about how actual behavior conformed to jurists' 
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dictates. Rather, I try to explicate the jurists' surprisingly coherent vi- 
sion of marriage and its gendered duties and, secondarily, explore the 
role of jurisprudential dispute in producing doctrinal development. 
Though the dominant ideology in the texts was contested in practice, 
understanding it remains beneficial. In fact, to the unknowable extent 
that the jurists' ideals went unrealized, the logical exigencies of the 
legal system — the things the jurists felt compelled to insist on even 
though they could not be enforced — are more sharply revealed. This 
book focuses on the jurists' conceptual worlds, using agreements and 
disagreements on marriage, divorce, and spousal rights to illuminate 
ideas about gender, ownership, and legal reasoning. How did legal ratio- 
nales develop the way they did? What were the jurisprudential reasons 
as well as social assumptions behind the jurists' choices? 

Understanding these discursive patterns poses challenges for read- 
ers today. As already noted, their authors shared unarticulated presup- 
positions unthinkable to many modern readers. Slavery, which they 
took for granted, is the clearest example, and I have already explained 
why it is inseparable from ideas about marriage. Less immediately obvi- 
ous but perhaps even more significant are notions about property rights 
and bodily rights, individual freedoms, kinship structures, and systems 
of patronage. It is easier to point out what is obviously objectionable, such 
as some people's ownership of others or the apparent commodification 
of women's bodies, than to recognize the merely unfamiliar, such as 
the role of the family in marriage arrangements. Readers understand- 
ably focus on what is strange — noting unanimous juristic agreement 
on the right of the father to marry off his minor and/or virgin daughter 
without her permission — and bypass what was a highly significant re- 
form in its own context: the insistence that a woman who had once been 
married could not be married off again without her spoken consent. 
Seeing through a modern lens, we risk overlooking the key issues that 
animated these legal discussions. 

I have already noted two of the interrelated challenges that 
formative-period legal texts pose to modern readers. First, they are pre- 
scriptive rather than descriptive, with a complex relationship to the 
social contexts they reflect and address. Second, they assume certain 
things about men, women, and kinship that are no longer givens. A third 
challenging factor is their genre. These texts are addressed to an audi- 
ence trained in a specific way of asking questions and interpreting 
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answers. They use specialized terminology and rely on a wealth of 
assumed knowledge. Not only do they presume familiarity with reli- 
gious source texts of the Qur'an and hadith and specific legal doc- 
trines and ideas, but they expect their audience to be conversant with 
broader ongoing legal discussions. Much remains unstated because it is 
obvious. 

I will argue, moreover, that the rhythms or modes of argument char- 
acteristic of legal texts shaped the jurists' views. Conventions of legal 
argumentation led jurists to different conclusions from those of others 
equally steeped in the same scriptural and cultural milieu . 67 Legal 
thinkers were neither cut off from larger social patterns nor necessarily 
restricted to jurisprudential works in their intellectual output . 68 In works 
of poetry or scriptural exegesis, the same men might approach questions 
of marriage and gender quite differently. Jurisprudence is not merely an 
epiphenomenon of patriarchy. The law has a life and logic of its own. At 
some level, ideas are determinative of other ideas, or at least limited by the 
intellectual justifications that can be produced. The need to construct de- 
fensible arguments leads to a hardening of certain positions, including 
those denying the enforceability of certain wifely rights, such as those 
to sex. 

We see this manifest directly in discussions of marriage and slavery. 
The critical conceptual links between marriage and slavery emerge from 
a core idea about sexuality and sexual licitness: licit sex was possible 
only when a man wielded exclusive control over a particular woman's 
sexual capacity. This view, implicitly shared at the outset of the forma- 
tive period, was fuzzy with regard to female slaves and stronger with 
regard to free women. By the end of the formative period, among the 
legal thinkers discussed here, it was accepted that the same strictures 
would apply to slave sexuality. The jurists' comfort with the semantic 
overlap between marriage and slavery facilitated this process. Gail Labo- 
vitz, in a study of marriage in rabbinic thought, has proffered a model 
for understanding the relationship between wives, slaves, and other 
possessions . 69 Using the work of George Lalcoff and Mark Johnson (Meta- 
phors We Live By) as well as of Paul Ricoeur, she suggests that metaphor 
is a means of understanding, and indeed making, reality. In the case of 
the rabbinic treatment of marriage, the central metaphor is "women are 
ownable." But metaphor requires ambiguity: marriage "is" and "is not" 
ownership; both affirmation and negation are necessary to its function. 
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In the Muslim context, metaphor serves as a necessary backdrop for 
the central analogy between marriage and slavery and marriage and 
other forms of ownership. The analogy can function only because of the 
perception of an underlying similarity: if there was no way in which the 
wife was viewed as like a slave, it would not work. The fact that the com- 
parison resonates unpleasantly to educated Muslim ears today suggests 
the extent to which the broader metaphorical ground has shifted. For the 
early jurists, however, analogies between marriage and slavery appear 
as if the parallels between these categories were "real or self-evident or 
in the nature of things." 70 From our vantage point, we see them instead 
as a "code specific to the praxis of [a] given social group," specifically, 
the jurists of premodern Muslim times. 71 A concern for descriptive effi- 
ciency, rather than a deliberate attempt at female subordination, helps 
explain frequent analogies between marriage and purchase or divorce 
and manumission. 72 But once analogies are in use, they are self- 
perpetuating. The continual approximation of wives and slaves, as well 
as husbands and masters, resulted in deeply entrenched ideas about 
male agency and female passivity in matters of marriage and sexuality. 

Structure of the Book 

The chapters of this book build a cumulative argument about jurispru- 
dential understandings of marriage and slavery, men and women, and 
husbands and wives. It argues for understanding early Muslim legal texts 
as expressions of a technical discourse, bound by its own internal logic 
and need for systematization and consistency. The legal-methodological 
imperatives driving the production and defense of legal doctrine cannot 
be divorced from their end product: a hierarchical framework for mar- 
riage and sexuality that deals with competing pressures by allowing dif- 
ferences in women's legal personhood before and outside of marriage, 
but pressing for uniformity in the legal claims of wives. At the same 
time, an expansive vision of male marital privilege opens the rights and 
duties of husbands even to male slaves. Sexuality becomes the key realm 
for the construction of masculinity and femininity. 

Chapter 1 addresses the basic parallel between contracting mar- 
riage and buying a slave. It discusses the extent of and limits on pater- 
nal and owners' power over the marriages of their charges and looks at 
the integration of slaves into an economy of kinship. Exploring varying 
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legal views on women's legal personhood, it discusses women's capac- 
ity to contract marriage. The role of the ownership tie in establishing 
licit sexual access constitutes a major element of the conceptual rela- 
tionship between marriage and slavery. 

Chapter 2 treats interdependent claims established by marriage, fo- 
cusing on the exchange of maintenance for sexual availability. It stresses 
the gender differentiation of marital rights and explores the differences 
introduced when a female slave is married. By looking at the way in 
which claims are divided between her husband and her master, it be- 
comes possible to delineate with greater precision the core elements of 
the marital transaction. 

Chapter 3 turns from the husband's rights to sex to the wife's 
rights to companionship. It investigates wives' claims on their husbands 
for sex and companionship, using jurists' discussions of a wife's right to 
an allotted portion of her husband's time. Both the division between 
wives and concubines and the crucial distinction between the wife's 
claims and the husband's claims are evident. I show how the jurists 
were trapped, to a certain extent, by their own insistence on logical 
consistency. 

Chapter 4 looks at various modes of divorce, particularly the hus- 
band's unilateral right to repudiation, frequently analogized to manu- 
mission. With sustained attention to the establishment of consensus on 
the right of a male slave to alone wield the right of divorce over his 
wife, this chapter argues that the right to sever the marriage tie is es- 
sential to the jurists' vision of marriage — making a one-way right the 
basis for a two-person relationship. 

Chapter 5 explores the parallels between marriage and slavery as 
forms of milk, utilizing the regulations surrounding the marriages of 
male and female slaves, as well as the institution of slave concubinage, 
to elucidate the rights of husbands and wives. It also returns to the sub- 
ject of women taking male slaves as "concubines" to revisit the key idea 
of a man's exclusive dominion over a woman's sexuality as the basis for 
licitness in both marriage and slavery. 

Note on Texts, Translation, and Transliteration 

Recent scholarship has debated heatedly the authorship and chronology 
of particular works from the eighth and ninth centuries (the second 
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and third hijri centuries). Scholars have argued over when texts such as 
the Umm and the Mudawwana came to exist in their current forms, who 
authored them, and when and how they circulated in oral and written 
form. Since 1 trace the lines of argument for certain doctrines, my con- 
clusions must be regarded as provisional to the extent that they depend 
on assumptions about the chronology or authenticity of specific works. 
However, my main arguments about the structure of marriage and mari- 
tal rights depend neither on the precise chronology of the texts nor on 
their attributions to particular individuals. 73 

Few Arabic legal texts have been translated into English or Euro- 
pean languages. Of those used here, only the Muwatta Shaybdnl has had 
an adequate translation, which appeared after this book was substan- 
tially complete. Malik's Muwatta 3 has had several full and partial non- 
scholarly translations, but none with sufficient attention to the nuances 
of the legal terminology. All translations from legal texts here are, there- 
fore, my own unless otherwise noted. The notes provide book (kitab) and 
chapter (bdb) titles so that those working with editions of the texts other 
than those 1 have cited will be able to locate the relevant passages. 

Legal texts present special challenges for a translator. Islamic legal 
writings combine layers of allusion to scripture with technical legal 
terminology. My translations are usually as literal as possible, and 1 re- 
peat key Arabic words frequently. Legal texts are also often brief and 
allusive rather than expository. Where necessary, extended clarifica- 
tions appear in square brackets. 

f follow a modified version of the transliteration system used by 
the International Journal of Middle East Studies. Terms that have passed 
into common English usage, such as Qur’an, hadith, Sunni, and fatwa, ap- 
pear without diacritical marks or italics. 

1 have done my best to present these legal texts on their own terms 
and to assess their arguments accordingly. This book is engaged in 
thinking through what a group of scholars had to say. The jurists them- 
selves closely scrutinized and criticized each other's works. 1 like to 
think they would not mind that 1 also engage with their claims and 
evidence, and attend closely to the ways in which they argue with each 
other. 
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In seventh-century Arabia, a daughter was born to a Muslim named 
al-Musayyab ibn Najaba. He hastened to visit his cousin Quray'a bint 
Hibban at her home to share the good news. Her innocuous reply — 
"May God bless you" — led Musayyab to an impetuous declaration: "I 
have married her to your son." Without hesitation, she responded: "I have 
accepted." The visit continued, but after a while Musayyab reconsid- 
ered his offer of marriage between his newborn daughter and his cous- 
in's son, and he stated, "I was not serious; I was only joking." Quray'a, 
though, rejected his attempt to renege. "You offered marriage," she 
pointed out, "and I accepted." Unable to convince her to free him from 
his promise, Musayyab tried a new tack. Despite having originally 
viewed his cousin's consent as sufficient, he insisted that he would take 
the matter up with her husband, the father of the son whose marital 
fate was being arranged: "[It is] between me and c Abd Allah ibn Mas'ud." 
Not long thereafter, Ibn Mas'ud returned home and learned what had 
transpired in his absence. On ascertaining that Musayyab had really 
made the offer of marriage, Ibn Mas'ud rejected his claim that a pro- 
posal made in jest could be withdrawn, repeating a prophetic dictum: 
"In marriage, seriousness and joking are the same, as in divorce seri- 
ousness and joking are the same ." 1 When Musayyab remained uncon- 
vinced, Ibn Mas'ud delivered the clincher: "Quray'a's word is valid, and 
she accepted ." 2 

This story defending a woman's right to contract a valid marriage 
appears in the Kitdb al-Hujja, a ninth-century work whose full title trans- 
lates as "The Book of Refutation of the People of Medina." It is attributed. 
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with some debate, to Muhammad al-Shaybani, one of the two main dis- 
ciples of eighth-century fraqi jurist Abu Hanifa. The Hujja defends Abu 
Hanifa's views against his detractors, "the people of Medina," a group 
comprising that city's prestigious legal authorities, including Malik ibn 
Anas. Abu Hanifa held that women could contract marriages for their 
minor or enslaved charges, as agents for others, and on their own behalf. 
Other Sunni thinkers, including even Shaybani elsewhere, hotly con- 
tested the notion that women could contract valid marriages. Rather, a 
woman had to be represented by her father or another marriage guardian 
(wall) drawn from her agnatic kin. Such was female incapacity that in the 
absence of a kinsman able or willing to act for her, a woman was obliged 
to seek out a public official, such as a judge, to act in her wall's stead. 

The incident with Musayyab's daughter and, more to the point, the 
way the Hujja draws upon it invite us into the prevailing culture of 
jurisprudential dispute. They also show how heated disagreements on 
specific points of law — here, an aspect of women's legal capacity — 
coexisted with crucial shared assumptions about marriage and kinship. 
A mother's guardianship was controversial, but neither the parties in- 
volved in the original incident nor the jurists whose views are explored 
in the Hujja question the legitimacy of marrying off infants. In exam- 
ining the disputes we must not neglect the consensus over broader so- 
cial arrangements. In texts that explore legal disputes, arguments often 
concerned issues that were relatively small compared to the universe 
of unspoken agreements. At the same time, seemingly minor disputes 
could hinge on major differences in jurisprudential methodologies. 

This chapter treats consent to marriage and dower, areas around 
which formative-period Muslim authorities agreed and disagreed. 1 
highlight assumptions about kin and household networks as well as 
about the legal personhood of free and enslaved males and females, 
both minors and majors. 1 discuss the marriage contract, considering 
who had the power to contract it and whose consent was necessary. 
Then, 1 turn to dower, the compensation due from a husband to a wife 
at marriage. 1 show significant points of agreement between the jurists 
and also their differences in method and approach, f argue for the sig- 
nificance of jurisprudential dispute to the formation and honing of 
doctrines and for the role of analogy — especially the linked analogies 
between wife and slave, and marriage and purchase — in shaping juris- 
prudence on marriage. 
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Consent and Coercion 

Marriage was necessarily consensual. It required an agreement, expressed 
in terms of offer and acceptance, by the two contracting parties . 3 But 
these were not necessarily the bride and groom. Guardians and proxies 
abound in the legal sources, especially for brides. As with the case of Mu- 
sayyab and his newborn daughter, the agreement of the spouses was not 
always required. Marriage was very much a family matter, and involve- 
ment of kin in arranging and concluding women's and girls' marriages 
was assumed. But parental — usually paternal — involvement was not lim- 
ited to the marriage of daughters. Qu ray 'a and Ibn Masud's son was mar- 
ried off with no more say in the matter than Musayyab's daughter. In 
trying to weasel out of the impulsive marriage he had contracted for his 
daughter, it never occurred to Musayyab to challenge it on grounds that 
the infant groom could not give his consent. Rather, everyone agreed that 
fathers had the power of compulsion, ijbdr, over children of both sexes. 
Yet the term compulsion gives a false impression of constraint; though 
occasionally the jurists discussed the permissibility of contracting such 
a marriage over a son or daughter's objections, for the most part minors 
were presumed too young to have any opinion. 

Marrying off a minor child was not a Muslim innovation. It has 
parallels in other ancient legal systems and precedent in pre-Islamic 
Arabia, where parents might arrange marriages for their young chil- 
dren. Sometimes, as with Musayyab's daughter, both spouses were 
infants. At other times, one spouse was a child and the other an adult. 
The life of ‘ATsha, daughter of Abu Bakr and later wife of Muhammad, 
reflects both practices. She was originally promised as a young child to 
a boy about her own age. That agreement was eventually dissolved by 
the two sets of parents — with apparent relief on the would-be groom's 
side, since ‘A’isha's family had converted to the new faith and they had 
not . 4 She was then, at age six or seven, married to the Prophet, though 
the marriage was not consummated for a few years. I will say more 
about this marriage shortly and return to it in the next chapter; for 
now, suffice it to note that it has since been invoked as precedent for 
topics ranging from when girls attain majority to whether compulsion 
of minors is permissible. 

For free males, legal capacity was a simple matter: before majority 
they were subject to paternal compulsion; after it, they were not. As 
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minors, they could not contract their own marriages; as majors, they 
could. ( Bulugh , majority, was usually constituted by puberty, normally 
menarche for a girl and first nocturnal emission for a boy, though other 
signs of physical maturation could be taken into account.) A father's 
right to marry off his minor sons was taken for granted, as was the ces- 
sation of this right when they attained majority. Any free male in his 
majority and of sound mind had free rein over his marital affairs, but 
the Muslim jurists did not think of this in terms of obtaining his con- 
sent. That would have implied assent to someone else's decision or ac- 
tions, which was antithetical to their notion of the male agent. Instead, 
it is only with regard to enslaved males and females that serious discus- 
sion of consent, or lack thereof, occurs. 

Even setting aside, for the moment, the argument in the Hujja over 
female capacity to contract marriage, free females' consent — that is, 
whether their consent was necessary in order for a valid marriage to 
be contracted for them — was a complicated subject. Virginity, not a con- 
sideration with regard to males or enslaved females, factored into deci- 
sions about compulsion of free females. The terms thayyib (previously 
married, non-virgin) and bikr (never married, virgin) are occasionally 
applied to males in connection with the application of more or less se- 
vere hadd punishments for illicit sex. 5 In connection with marriage, 
however, they are relevant only to females; for males, the key distinc- 
tion is majority. Legal texts seldom discuss a female slave's virginity in 
the context of marriage, whether because of the presumption that she 
was unlikely to have remained a virgin until such time as she might be 
married off or because it was entirely irrelevant to her legal standing: 
she never had a say in her own marriage arrangements. For free fe- 
males, both virginity and majority were of concern. Fathers could com- 
pel marriage of daughters who were both virgins and minors. On the 
flip side, those who were neither virgins nor minors could not be com- 
pelled but had to give their spoken assent to any proposed marriage. 
The intermediate categories — daughters who were either minors or vir- 
gins but not both — were the subject of disagreement. Never-married 
(and thus presumably virgin) daughters in their majority generated the 
most significant debate surrounding consent. Malik and Shafi‘1 affirm 
the father's right to compel her, while Abu Hanlfa and his disciples re- 
ject it forcefully. I will turn to their rationales below. 
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The (marriageable) minor non-virgin appears seldom in these texts 
and is likely to have been rare in practice. A girl could be married then 
divorced or widowed before reaching majority since, as Chapter 2 
shows, majority was not a criterion for consummation. Because it was 
theoretically possible, the jurists considered it. Malik allowed the com- 
pulsion of a minor non-virgin while both Shafi‘1 and the Hanafls re- 
jected it, though for different reasons. 

For Malik, either virginity or minority allowed compulsion, so a 
minor non-virgin could be compelled. 6 A previous marriage, if uncon- 
summated, did not remove a father's power of compulsion. A passage 
from the Mudawwana explores the limits of a father's authority over a 
previously married (but not minor) daughter: "[Sahnun] said: If a man 
marries off his virgin daughter and her husband divorces her or dies 
before consummating [the marriage] with her (yabtani biha), may the 
father marry her off [again] as he would marry off a virgin according 
to Malik? [Ibn al-Qasim] said: Yes." 7 Because this marriage ended be- 
fore consummation, the bride remained subject to paternal compul- 
sion. 8 If the husband had consummated the marriage, however, "then 
she has more right to herself." A wife gains control of her own affairs 
("malakat amraha") through consummation. 9 

Abu Hanlfa rejects compulsion at majority for all females, both vir- 
gin and non-virgin. Formative-period texts do not record his opinion or 
that of his major disciples on the case of the minor non-virgin, though 
later HanafI texts explicitly state that majority is determinative: a baligh 
female could not be coerced even if she was a virgin, but a minor could 
be, even if she was thayyib. 10 Shafi‘1, though, objects not only to compel- 
ling the minor non-virgin into marriage but to marrying her off at all. A 
non-virgin could not be married off without her consent, and a minor 
could not give valid consent. Thus, a once-married minor could not be 
married again until she came of age. 11 One glimpses the particular pre- 
occupations of the jurists in their treatment of this issue: Malik's focus 
on paternal power, Abu Hanifa's attention to female as well as male 
majority, and Shafi'T's concern for not voiding an individual's consent 
when that person has any characteristic requiring consent. 

The disagreement over a virgin in her majority receives a great deal 
more attention. One hadith text takes center stage in the jurists' discus- 
sions of consent and compulsion. It declares that "a virgin is asked for 
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her permission for herself, and the non-virgin has more right to herself 
(ahaqqu bi nafsiha) than her marriage guardian." In exploring the ju- 
rists' use of this prophetic declaration as a proof text, it bears repeating 
that the question of bridal consent in marrying off virgin daughters 
generates dispute only when majority is brought into the equation: a 
father's power of compulsion over his virgin daughter is unquestioned 
so long as she is a minor. The application of the concept of majority to 
marriageable females competed with the categories of virgin and thayyib 
found in the hadith sources. The authorities mentioned in c Abd al- 
Razzaq's Musannaf under the heading "What is reprehensible in marriage 
and not permitted" touch on whether the father must consult virgins, 
non-virgins, or both; how their consent is expressed; and whether he can 
compel them over expressed objections . 12 Though several authorities 
‘Abd al-Razzaq cites allowed the marriage of minors without consent, 
only two suggested that compulsion of baligh virgins was permitted. 
Dozens took the view that a baligh female, whether virgin or non-virgin, 
could not be married against her wishes . 13 

For Malik and ShafiT, the relevant issue was virginity, not minor- 
ity. Unlike Abu Hanifa, they held the permission hadith to be compat- 
ible with paternal compulsion in marriage (though their interpretive 
strategies vary), even when the bride had arrived at her majority, so long 
as she remained virginal. Let us compare the treatment of this hadith in 
the Muwatta’ and the Mudawwana. Where the permission hadith ap- 
peared in the Muwatta ’, Malik did not take it to mean that a father was 
bound to seek his virgin daughter's consent. Instead, the Muwatta’ fol- 
lowed the hadith with an account of two companions who married off 
their virgin daughters without consulting them. Malik affirmed that 
such contracts were binding and justified them as Medinan practice: 
"This is the way we do things ." 14 

The Muwatta ’ here expresses a characteristic stance about the liv- 
ing example of the Medinan community: it constitutes an authoritative 
proof of correct practice. Rather than viewing the acts of ordinary Mus- 
lims as a potential competitor to the spoken transmission of Muham- 
mad's words and deeds, the customary practice of Medinans, passed 
down from many to many, is more reliably authentic than any indi- 
vidual hadith could be . 15 Thus, Malik feels no need to reconcile these 
actions with the apparent sense of the Prophet's declaration that a vir- 
gin's permission must be sought. The Mudawwana, by contrast, prefaces 
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these accounts with an explanation: when the Prophet ordered the 
marriage guardian to ask a virgin's permission to marry her off, he was 
referring oniy to a fatherless virgin girl (al-bikr al-yatlma ). 16 The term 
wall, "marriage guardian/' was understood to exclude reference to fa- 
thers who served in this capacity . 17 In addition to repeating the anec- 
dotes given in the Muwatta, the Mudawwana presented further evidence 
of a father's right to marry off his daughters without their consent, ft cites 
Ibn Wahb's report, ultimately depending on a narration from al-Hasan 
al-Basri, that "the Messenger of God, may God's blessings and peace be 
upon him, married two of his daughters to ‘Uthman b. ‘Affan and did 
not consult them ." 18 The Mudawwana' s provision of evidence and ratio- 
nales, we may surmise, implicitly responds to competing HanafT views; 
the assertion that such marriages were the practice in Medina was insuf- 
ficient as a rebuttal, since HanafT authorities did not recognize Medinan 
customary usage as a proof. 

Both the Mudawwana and the Umm describe a father's power over 
his daughter in terms of her virginity rather than her age or maturity. 
The Umm characteristically seeks to reconcile the doctrine of compul- 
sion with the seemingly obvious sense of the permission hadith . 19 As 
a first step, Shafi'T argues that exemplary Prophetic practice (sunna) 
granted a father the power of compulsion over his virgin daughters. 
Though the Muwatta 3 and Mudawwana presented anecdotes about Com- 
panions and the Prophet marrying off their daughters, the Umm fo- 
cused on the Prophet's own marriage to ATsha, concluded when she was 
six or seven (Shafi'T admits to uncertainty about her exact age) and con- 
summated when she was nine . 20 In Shafi'T's view, she was still a minor 
when consummation occurred . 21 The binding nature of Muhammad 
and ATsha's union establishes fathers' power to contract binding mar- 
riages for their minor virgin daughters: "Abu Bakr's marrying ‘ATsha to 
the Prophet, may God's blessings and peace be upon him, when she 
was a girl of six and [the Prophet's] having sex with her when she was 
a girl of nine indicates that the father has more right over a virgin than 
she has over herself ." 22 

This right of compulsion, Shafi'T claims, continues to apply when 
the daughter attains majority. MalikT texts never explicitly argue that the 
father's power of compulsion continues, while the HanafTs, discussed be- 
low, contend vigorously that it does not. Shafi'T directly enters the fray, 
explicitly engaging with the HanafT view on majority, but insisting that 
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the relevant categories are those of the Prophet, who distinguished be- 
tween the virgin and the thayyib rather than between the minor and 
the bdligh. For him, there was no real difference between a minor and a 
bdligh female so long as she remained a virgin . 23 Shafi'T must then rec- 
oncile the potential contradiction between Muhammad's reported 
speech (asking a virgin's permission) and his exemplary action (marry- 
ing someone whose permission was not sought). He does so by differen- 
tiating, as the legal theory he outlines in the Risdla calls for, between 
obligatory actions and recommended ones: the Prophet's "command to 
ask the virgin's permission for herself expresses a preference (amr ikhti- 
ydr), not an obligation (fard). If it were the case that if she objected he 
could not marry her off, she would be like the non-virgin ." 24 In his 
commentary on the Ikhtildf al- c Iraqiyayn, Shafn resolutely sides with fbn 
Abl Layla as to the validity of compulsory marriages by fathers: "he 
contracts the marriage for the bdligh virgin, and it is not rescinded even 
if she objects ." 25 His logical rules dictate that he do so, especially where 
juridical disagreements are at stake and a dissenting view must be clearly 
articulated. 

Nonetheless, in the Umm, where he has more scope to enlarge on 
his views, Shafi'T recommends strongly that daughters who have reached 
majority be consulted. He appeals to both ethical and pragmatic consid- 
erations in an attempt to modulate the exercise of patriarchal power . 26 
Similarly, in HanafT texts, the much later Hidaya suggests that though it 
is legally unnecessary, it is a sign of good breeding for a woman to use 
a wall to contract marriage on her behalf . 27 We might attribute the ab- 
sence of this caveat from the formative -period sources to the fact that 
where they discuss women's agency in contracting marriage, they do 
so in arguments against others who hold divergent positions. Shared ide- 
als about the nuances of good behavior are less salient in disputation 
than evidence and proof. When female capacity to contract marriage is 
not at issue, though, these same HanafT texts frequently posit a male 
contracting marriage on behalf of a related female, ft is impossible to 
ascertain what this indicates about customary practice, but it certainly 
demonstrates juristic comfort with the involvement of male kin. 

Like Shafi'T's view in the Ikhtildf the HanafT stance on noncompul- 
sion of females in their majority appears already in tension with exist- 
ing procompulsion views, primarily those of MalikTs . 28 Once a male or 
female child matured, according to Abu HanTfa, the father had to ob- 
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tain consent for any marriage he wished to contract. A virgin daugh- 
ter's arrival at bulugh exempted her from forced marriage. Quoting the 
Prophet's words about consultation, Abu Hanlfa noted, "If she dislikes 
it (in karihat) the marriage is not permitted, because she has reached 
majority and taken control of her affair (malakat amraha) and she is not 
coerced (la tukrahu) in [marriage ].'' 29 For Malik, a woman took "control 
of her affair" after she had consummated a marriage, while for Abu 
Hanlfa her majority triggered this control. 

The language with which the jurists addressed a female's control 
over her marriage merits attention. A female who cannot be compelled 
to marry is said to be "ahaqqu bi nafsihd," having more right to herself, 
or to have "malakat amraha," taken control of/owned her affair." In both 
cases what she has "more right to" or "controls" is her marital fate — the 
right to grant or withhold consent to a proposed match. And yet, as 
Gail Labovitz points out with regard to rabbinic discourse, "the fact 
that a woman who is becoming independent of male control is still lin- 
guistically and lexically subject to ownership, even if by her own self, is 
significant and telling. The moment at which a woman becomes a pos- 
sessor, she does not entirely escape being the possessed ." 30 We will see 
later that this language of rights and control plays out with slight varia- 
tion in discussions of divorce. 

Let us return to the Kitdb al-Hujja for another scenario. In this case, 
rather than a mother marrying off her infant son, here a father marries 
off his mature virgin daughter (imra’a bikr) "against her will (wa hiya 
kariha ).” 31 This unwilling bride complains to the Prophet, who sepa- 
rates her from her husband. Prophetic precedent shows that once a fe- 
male reaches majority any marriage that takes place against her will is 
ineffective. Consent may be — as another hadith on Aisha's authority 
avers — silent acquiescence, but spoken objections vitiate the marriage. 
The HanafI divergence does not stop here. The Hujja also defends Abu 
HanTfa's view that a baligh female could contract her own marriage. 
Though Abu Hanlfa held females, like males, to be both free from com- 
pulsion at majority and capable of contracting marriage for themselves, 
he and his followers still considered it normal for a bride to be repre- 
sented by a guardian from among her agnates. 

The authority of kin, especially fathers, was critical for these think- 
ers. Paternal authority was not unique, but rather one instance of a 
broader phenomenon that encompassed other marriage guardians and 
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slave owners. Malik explicitly likens a father's power to that of a mas- 
ter: "No one may compel anyone to marry except the father in the case 
of his virgin daughter and his minor son, and [the master] in the case of 
his female slave and his male slave and the marriage guardian in the 
case of his fatherless ward (yatmihi )." i2 ShafiT similarly conjoins fathers 
and masters: "Any marriage guardian of a non-virgin or a virgin woman 
who marries her off without her permission, the marriage is void, ex- 
cept for the fathers of virgins and the masters of slaves (mamalik)."^ 
These statements do not equate children to slaves or paternal power to 
ownership so much as they frame all social relationships within hierar- 
chical and patriarchal kinship structures. 

Though most of the analogies under discussion here relate slavery 
to marriage, the "slaver/enslaved relationship " 34 is sometimes com- 
pared to a paternal/filial relation. The absence, probably inadvertent, of 
the word master in the Mudawwana ' s discussion places the owner in a 
paternal relationship to his slaves: "the father in the case of . . . his fe- 
male slave and his male slave." Just as a father may be like a master in 
the control he wields over his offspring's marital unions, a master is 
also something like a father: slaves are at least partially assimilated into 
an economy of kinship. Fluid and imprecise boundaries between kin- 
ship and ownership ties characterized other relationships in the Abbasid 
era, including those of clientage. As Paul Forand writes for that era, 
"one of the categories of symbolic thought in which the slave or freed- 
man appears is that of offspring begotten by the master, their figurative 
father ." 35 

Juxtaposing the control over marriage wielded by a father and that 
wielded by an owner can help us better understand the rules governing 
consent to marriage as well as the jurists' varying views on female legal 
capacity. First, though, we must make clear the crucial effect — at least 
theoretically — in the Muslim slave system of allowing slaves to marry, 
albeit with their masters' consent . 36 The ethos of sexual morality bind- 
ing all believers, including slaves, was vital. A contrast to Roman mar- 
riage helps make the case more clearly. If "the purpose of Roman 
marriage was the production of legitimate citizen children ," 37 the pur- 
pose of Muslim marriage was licit sex. Roman marriage was limited to 
citizens or those who were granted ‘‘ius conubii, the right to contract a 
valid Roman marriage with Roman citizens .'' 38 For the Muslim jurists, 
procreation was an aim of marriage, to be sure, but neither licit sex nor 
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legitimate offspring were limited to marriage. Concubinage — in a form 
quite different from its Roman practice — made sex lawful and legiti- 
mized any resultant children. 

Muslim law allowed slaves of both sexes to marry with their owners' 
permission, and anecdotal evidence shows that they did. They could val- 
idly marry either other slaves or free persons, though never their own 
masters or mistresses. Men could have sexual access to their female 
slaves only as long as these slaves were unmarried. This attempt to im- 
pose sexual exclusivity for female slaves was rare in antiquity; in fact, 
to be a female slave was generally to have no claim to sexual exclusiv- 
ity . 39 But for the Muslim jurists, slaves' liaisons fell under divine pur- 
view: marriage for slaves was a way of ensuring that they did not trans- 
gress the boundaries of moral conduct set forth by God. Allowing slaves 
to marry, however, risked jeopardizing their owners' authority and 
prerogatives to use their labor and oversee their movements. Owners' 
control was reaffirmed through regulating the formation and dissolu- 
tion of marriages and by insisting on the rights of masters to control 
slaves' labor regardless of marital status. 

In keeping with the integration of slavery into a hierarchical 
framework of kin relations, the supervisory role played by agnatic kin 
in marriages of free persons (especially females) was played by enslaved 
people's owners. Owners' scope of authority differed, like that of par- 
ents, depending on the slaves' characteristics. As with rules governing 
marriages of free people, regulations for slave marriage varied by gen- 
der and, in some cases, age. Slavery and femaleness were both legal 
disabilities. Merged in the person of the female slave, they aggravated 
one another; the disability could be mitigated by maleness in the case 
of the former or freedom in the case of the latter. 

For free males, majority determined their scope for legal action in 
marriage, but majority might or might not make a difference for enslaved 
males. The nonconsensual marriage of minor male slaves, like minor 
sons, was universally accepted, though seldom discussed and presum- 
ably rare. A master would gain little by marrying his male slave off 
before maturity, whereas marrying off a female slave would give him 
the right to the dower thereby garnered, as well as ownership of any 
offspring she bore to her husband. Could an adult male slave be com- 
pelled to marry? On this point, jurists disagreed. An adult slave's male- 
ness, which would have given him full and sole control over his marital 
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destiny if he were free, stood in tension with his status as a slave. Malik 
and his followers allowed an owner to marry off his male slave without 
the slave's consent; in this matter, slave men were like female slaves, 
virgin daughters, and minor sons. 40 Enslavement either feminized or 
infantilized the male with regard to consent. Formative-period HanafI 
texts do not discuss explicitly whether male slaves could be married off 
without their consent, and later texts are split, though the dominant 
view favors compulsion. 41 Both HanafI and Malik! authorities held that 
though the owner's permission was required for the valid marriage of a 
male slave just as for a female slave, if a male slave married before ob- 
taining permission, his master could either dissolve the marriage or 
authorize it after the fact. 42 

Shafi‘1 — concerned, as with the minor non-virgin, with making 
sure every legal claim was respected — diverged on both points. He dis- 
allowed the master's after-the-fact ratification of a slave's marriage. But 
not only was the master's permission vital for a valid contract, so was 
the slave's explicit consent: the contract was null if either had not con- 
sented in advance. 43 Gender interacted with enslavement to define a 
male slave's agency for Shafi‘1. As a slave, he could not marry without 
his master's permission, but as a man, he could not be compelled to 
marry. A certain irreducible masculinity prevented an adult male slave 
from losing the right to sexual self-determination for Shafi‘1; he explic- 
itly contrasts the male slave with a female slave, who was perpetually 
subject to coercion. 

In contrast to the male slave and the free female, sexual and marital 
self-determination was never available to an enslaved female. Her mas- 
ter's right of possession granted him licit sexual access to her, and if he 
married her off that right passed to her husband. 44 Occasional passages 
suggest that certain enslaved women had forceful opinions on the selec- 
tion of their husbands. HanafI authorities even countenance after-the- 
fact ratification of a slave woman's marriage. 45 The ultimate decision, 
however, rested with her master: as a matter of law, a female slave had 
no choice, regardless of whether she was in her majority or had been 
previously married. In contrast to free women, female slaves' virginity is 
seldom discussed in connection with their marriages, and where it does 
appear, its irrelevance is clear: "He may marry off his female slave with- 
out her permission whether she is a virgin or a non-virgin." 46 
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The transition from virgin to thayyib, legally irrelevant in matters 
of marriage for female slaves and all males, was momentous for free 
females. Thayyib free women past the age of majority had to give their 
spoken assent to any marriage contracted on their behalf . 47 Sexual ex- 
perience gave the bride a voice, as al-Shaybanl notes: "A virgin's per- 
mission is her silence, but a non-virgin's consent is spoken \bi lisaniha ]." 48 
The bride's speech acts not merely as token acquiescence but might po- 
tentially reflect a take-charge attitude: Ibn al-Qasim states in the Mu- 
dawwana, in response to Sahnun's query as to whether silence on the 
part of a thayyib constitutes assent, "No, rather she must speak and del- 
egate her wall to marry her off ." 49 

The paradigmatic case for this type of female consent is that of 
Khansa 5 bint Khidham. Having been previously married, Khansa’ ob- 
jected to a marriage concluded for her by her father. According to the 
Muwatta 3 ' s account, "She went to the Messenger of God, may God's 
blessings and peace be upon him, and he rescinded the marriage ." 50 
Malik! and ShafiT texts cite her case as proof that a man loses the power 
to compel his daughter's marriage once she is a thayyib. Hanaf! authori- 
ties stretch the lesson of Khansa^'s case further, concluding that any 
woman who has reached majority escapes her father's power of compul- 
sion. Muhammad al-Shaybani follows Khansa 5/ s case in the Muwatta ’ 
Shaybdni with the declaration that "[neither] the non -virgin nor the 
virgin if she has reached majority should be married off except with 
her permission"; this is the case "whether her father or someone else is 
marrying her off ." 51 Though she need not consent verbally, a mature 
virgin's implicit assent through silence is required. If a mature virgin 
expresses opposition, she cannot be considered to have consented to 
the marriage. The Kitdb al-Hujja recounts further instances in which a 
bdligh virgin was married off "without her consent (hi ghayri ridaha)" 52 
or "against her will ( kariha )." 53 In each case, the Prophet revokes the 
marriage or declares it null. 

Abu Hanlfa takes his view about females in their majority further 
still. Like his teacher Ja'far al-Sadiq, he holds that women can conclude 
marriage contracts. In Khansa 5/ s case, as retold in the Kitdb al-Hujja, the 
Prophet separated her from the man to whom she did not wish to be 
married and "commanded her to marry" the man she wanted to marry. 
Abu Hanlfa interprets the prophetic grammatical imperatives to include 
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the actual conclusion of the marriage contract. 54 ("Jaala ilayha ‘ uqdat 
al-nikdh.") Later HanafT texts point to the use of the active verb form in 
Q. 2:232 to describe women "marrying" spouses as evidence for their 
position. 55 The Hujja restricts itself to sunna evidence, suggesting that 
Qur’anic grammatical arguments about women's legal agency had not 
yet become part of the debates on this topic. 

Though he departs from the view of the other jurists in ruling that 
women may conclude marriage contracts, Abu HanTfa assumes, like his 
contemporaries, that families have a special stake in the marriage ar- 
rangements of their female members and that women should not marry 
beneath themselves. He permits women to contract their own marriages, 
though with restrictions that do not apply to men. For Abu Hanlfa, a 
woman must marry a man who is at least her social equal (kuf). Though 
various criteria for suitability are given, the text notes pragmatically that 
"he is not an equal for her in any way if he cannot find the means for her 
dower or maintenance." 56 Indeed, the bride must specify the full dower 
appropriate to a woman of her family, status, and, where relevant, per- 
sonal qualities. "If she selects a suitable match and does not settle for a 
reduced dower," Abu Hanlfa declares, "then the marriage is allowed." 57 
Abu Hanlfa appeals to a statement attributed to the caliph ‘Umar ibn 
al-Khattab: "A woman is not married except with the permission of her 
marriage guardian, someone of her family with sound judgment, or the 
constituted authority ( al-sultdn )." 58 If the marriage she contracts meets 
these criteria, she could herself be considered a "member of her family 
with sound judgment." 59 If it does not, her marriage guardian could 
challenge the marriage. Mona Siddiqui has suggested that the cosmo- 
politan and stratified society of Iraq was influential in the development 
of the HanafT concept of suitability (kafa’a), which has a more promi- 
nent place than in the jurisprudence of more egalitarian Medina. 60 
Reflection also suggests a legal rationale: granting women the power to 
contract marriage without the involvement of a guardian raises the 
need for a more extensive check than would be the case under Malik's 
or ShafiTs view, where no marriage can be contracted except through a 
guardian. 61 

Women's capacity to conclude marriage contracts divided the HanafT 
authorities. The Kitab al-Hujja defends Abu HanTfa's view without dis- 
sent; in the Muwatta Shaybani, though, ShaybanT reports Abu HanT- 
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fa's view but sides with Malik, declaring, "There is no marriage without 
a marriage guardian." 62 A prophetic statement affirming that "if a 
woman marries without a marriage guardian, her marriage is void, her 
marriage is void, her marriage is void" serves as proof here, as similar 
statements do in MalikI and Shafi‘1 texts. Many versions of this senti- 
ment are found in the Musannafs as well, though they do not appear in 
HanafI texts apart from ShaybanI's Muwatta. Thus, the Prophet's words 
about the non-virgin having "more right to herself" meant only that 
she could withhold her consent for any marriage and not be coerced, al- 
Shaybanl says, not that she could contract a marriage independently. 63 

At stake in all of these arguments is a basic question of female ca- 
pacity, or rather incapacity. For the majority of these thinkers, a previ- 
ously married woman might take a more direct role in the selection of 
potential grooms, perhaps "delegating] to her marriage guardian," 64 
but she still required his permission to marry and he had to conclude 
the contract for her. If he was unwilling to do so despite the groom's 
suitability, a woman could seek intervention from a public authority or, 
perhaps, bypass a father's authority by having another (male) agnatic 
relative such as a brother marry her off — with her consent, of course. 65 
Some Medinan authorities were willing to fudge the guardian issue in 
the case of "lowly" women, retroactively authorizing publicly cele- 
brated marriages. 66 ShafTI jurists objected; all marriages must have 
guardians, regardless of the economic and social status of the parties 
involved. 67 This is, in a way, an egalitarian stance. But if social class is 
irrelevant here for Shafi‘1, gender is not: maleness is a prerequisite for 
contracting a marriage. As ShafiT puts it, a woman "does not conclude a 
marriage contract (la ta'qidu c aqd al-nikah)" — or, more poetically, "does 
not tie the marriage knot." 68 In other words, a woman is bound by a tie 
she can neither establish nor sever of her own accord: she is tied up in 
the marriage in a way that her husband is not. 

The case of female owners and their female slaves can help us see 
what is at stake in women's (in)ability to contract marriage as well as 
how marriage was different from other transactions. Free women in 
their majority could own and manage assets (mdl), just as free men could. 
A wife's legal personality was not subsumed by her husband's. Control 
over property was independent of marital status for women just like it 
was for men, except that MalikI jurists granted a husband the right to 
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oversee certain of his wife's transactions . 69 Cristina de la Puente argues 
that, in addition to the requirement for the husband's "express consent" 
to be given for certain acts, the husband's right to forbid his wife from 
leaving the home also amounts to an indirect restriction on her legal 
capacity . 70 But, in formal terms, marriage did not generally interfere 
with a woman's legal capacity to own, buy, sell, or manage property. 
Substantial evidence for economic activity by Muslim women of all so- 
cial classes and marital statuses attests to the importance of these rules 
in practice, but my concern here is with the jurists' treatment of these 
rights. 

The property over which women wielded control included both 
male and female slaves for whose marriages a free woman's consent 
was required. (Being married was a "defect" that could reduce the 
slave's commercial value, as the owner had to accommodate the slave's 
marital rights.) None denied the female owner's proprietary interest 
even as they disagreed over the scope of her powers over her slaves' 
marriages . 71 But could a woman marry off her own female slaves? The 
jurists' answers to this question show three distinct approaches to wom- 
en's legal capacity and the nature of marriage as a contract and also 
illustrate the give-and-take process through which doctrines were 
refined. Malik and his followers held that female owners had to ap- 
point or delegate someone to contract the actual marriage. The agent 
had to be male, adult, Muslim, and not subject to restrictions on his 
legal capacity. Agnatic kinship was not required — that is to say, the 
agent need not be eligible to be the woman's own marriage guardian. 
In contrast, Abu HanTfa believed that "there is no harm in a woman 
marrying off her female slave ( amataha ) or her male slave (‘abdaha )." 72 
Because it was her consent as owner that was necessary, there is no 
point in making her delegate the actual contracting to a male. ShafiT 
insists that both of these positions were flawed. He concurs with the 
HanafI critique of Malik's doctrine: "If she is not the slave girl's mar- 
riage guardian, no one can be a marriage guardian on her [i.e„ the slave- 
owner's] account ." 73 Delegation is a flimsy end run around the issue of 
female capacity to contract marriage. ShafiT finds Abu Hanlfa's solution 
equally unpalatable. To avoid the pitfalls inherent in both opposing 
positions, ShafiT declares that a female slave must be married off by her 
female owner's own marriage guardian. This effectively renders the 
slave woman's sexuality an extension of her owner's sexual capacity; it 


Transacting Marriage 


45 


must be subject to the control of a responsible male, and not just any 
responsible male. If this guardian is unavailable or unwilling, the role 
defaults to the constituted public authority, as in the owner's own 
marriage . 74 

Jennifer Glancy, discussing Roman slavery, notes that slave bodies 
can serve as surrogates for their owners . 75 Here, in a sense, the female 
slave owner serves as a kind of body double for her slave. It is neither 
that her own status is reduced to that of slave, nor that the slave's status 
is elevated to hers. The simplest explanation is that when it comes to 
marriage, femaleness trumps other legal considerations. But the identi- 
fication of the slave with her mistress is intriguing. ShafiT does not, to 
my knowledge, address the parallel case of a woman marrying off her 
male slave. Must the owner's own guardian marry him off too? That 
one cannot formulate a model that answers this precisely points to some 
of the difficulties of women owning other persons but not having the 
capacity to conclude transactions that result in sexual legitimation. 

ShafiTs rationale for prohibiting a female owner from delegating 
the contracting of her female slave's marriage boils down to an unspo- 
ken difference between marriage and other contracts. Delegation itself 
posed no problem. A male slave owner, he says, could delegate the con- 
tracting of his slaves' marriage, "except that he may not appoint a woman 
as an agent," or a slave, a minor, someone who was not completely free, 
who was under interdiction , 76 or who had lost his reason, "because 
such people cannot be marriage guardians under any circumstances ." 77 
This list likens a free woman to individuals with restricted legal capac- 
ity, including unfree persons who cannot own property at all under 
ShafiT doctrine and others who, because of interdiction, loss of ratio- 
nality, or minority status, are temporarily unable to conclude any prop- 
erty transactions . 78 Neither the restriction on ownership nor that on 
making contracts normally applies to a free woman, but when marriage 
enters the equation, the female owner's legal capacity shrinks. Mar- 
riage of slaves thus poses a dilemma for ShafiT. Otherwise at pains to 
insist on the inalienability of female property rights regardless of ag- 
natic authority over female bodies, here ShafiT restricts them in the 
same way he restricts women's ability to marry themselves off. In this 
instance, property rights and control over bodies intersect. He restricts 
a woman's property rights over her enslaved female in order to remove 
her possible role in any transfer of sexual rights. (Interestingly, she 
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could sell her unmarried female slave to a man, and sexual rights 
would belong to the new master. One explanation for this potential 
contradiction is that these rights are somehow in abeyance when the 
owner is female. The slave woman's sexuality is not actually under 
the owner's control, precisely; the woman cannot use it herself nor 
does she really have dominion over it. She can sell it, but she is selling 
a potential along with the actual ownership of the slave. This is sym- 
bolized in the lack of istibra 1 , a one-menstrual-period ban on sex with a 
newly purchased slave woman to make sure she is not pregnant, if sold 
by a trustworthy woman.) 

For ShafiT — though not for Abu Hanffa — marriage is fundamen- 
tally distinct from the transactions involving purely commercial prop- 
erty that women were free to conclude, because marriage chiefly func- 
tioned to establish the sexual lawfulness of a woman who would 
otherwise be forbidden. The broader scope for involvement of women 
in their own marriages and that of others in HanafT doctrine was not 
limited to contracting it, but also to witnessing it. Hanaff authorities al- 
lowed women as witnesses to marriage (albeit at a two-to-one ratio, as 
with sales, and only so long as one man was present), suggesting a view 
of marriage as similar to (other) property transactions. Others treated 
marriage as being unlike sales but rather like areas where women's tes- 
timony was uniformly forbidden, where God's claims were at stake, as 
with transgressions involving prescribed (hadd) punishments . 79 Mar- 
riage was intimately bound up not only with transfers of money but 
also with potentially dangerous sexual rights. 

Those who believed that a woman could not conclude a marriage 
contract on her own behalf or for someone else linked this incapacity to 
the woman's inability to convey licit sexual access to herself or another 
woman through marriage. According to the Mukhtasar of al-Muzani, 
"The [woman's] sexual organ is forbidden (al-farj muharram) before the 
contract and it is never made lawful except that the marriage guardian 
says 'I have married her to you.' " 80 The Mudawwana phrases its concern 
differently; a woman's marriage is valid only when concluded by her 
marriage guardian because the marriage guardian has a "share" in, or 
authority over, her bud c (vulva, also the initiation of her marriage) and 
thus has an interest in seeing it properly transferred to a fit spouse . 81 
He must prevent her from "marrying someone whose lineage (nasab) is 
deficient in comparison to her lineage ." 82 Malik's half-measure in the 
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case of a female slave perhaps recognizes that lineage is not a concern 
in her case; this may parallel the relative unimportance of marriage 
guardians for "lowly" women. Despite their differences, then, all accepted 
a kin-based patriarchal system that invested free women's agnates with 
significant control over their bodies. Indeed, though his view on wom- 
en's ability to conclude marriage contracts differed, Abu Hanlfa's shared 
concern for lineage was reflected in his opinion that a woman's mar- 
riage guardian could have her marriage annulled if she married be- 
neath her station. 

Gender was, then, the most enduring aspect of legal personality. 
Both slavery and minority were legal disabilities of a sort, as was — in 
a different respect — being non-Muslim. However, only femaleness per- 
manently limited a person's legal capacity. A slave might be manumit- 
ted, a non-Muslim could convert, a child would reach maturity. A 
woman, however, would remain female, with the "whiff of disability" 
attached to her legal capacity . 83 In many respects, Muslim women were 
less constrained legally than their other near-Eastern counterparts, and 
certainly less than their later European sisters. Even though sweeping 
statements about premodern European women's low legal status have 
been substantially qualified or outright contradicted by archival re- 
search, the fully independent legal personality enjoyed by married 
Muslim women stands out as unusual, historically. With regard to the 
management of property in particular, despite the lingering restrictions 
under Maliki thought, women retained capacity for many types of trans- 
actions. Marriage, however, was not one of them. 

Gail Labovitz has pointed out that under Jewish law women, mi- 
nors, and slaves had a different "relationship to commandedness" with 
regard to religious obligations . 84 She writes that "women and slaves are 
differentiated from children — and associated with each other — by their 
shared, paradoxical status as adults with conscious control over their 
activities who are nonetheless excluded from full religious participa- 
tion ." 85 The nexus differs somewhat in Muslim thought with regard to 
religious obligations: husbands and masters must allow the fulfillment 
of obligatory devotions precisely because wives and slaves, if Muslim, 
are required to fulfill them. On the other hand, they are allowed to 
prohibit supererogatory acts of worship if they might interfere with the 
performance of duties. Interestingly, no one ever seems to ask whether 
a parent can forbid a child from performing acts of worship: discussion 
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centers on the parental obligation to teach children appropriately so 
that they are both capable of and willing to fulfill their obligations, es- 
pecially prayer, once they reach the appropriate age. 

Early Christian thinkers discussing maleness make a different 
connection between slavery and minority. Though in some respects 
slaves were treated like minors, Glancy notes that a minor "expects 
that he will eventually attain the status of manhood, but the slave does 
not." In first-century "Greco-Roman systems of gender" "the slave 
could not grow into the full status of a man." Because of his "subordinate 
status" he could not claim "the position or the prerogatives of man- 
hood ." 86 A comparison with Muslim law illustrates significant com- 
monalities but also crucial differences. A male slave was most like a 
minor in the exercise of property rights (though minors could not 
transact property but could own it), and least like one in connection 
with marriage. The most characteristic element of enslavement — the 
inability to truly own property — was not, in the Islamic understand- 
ing, gendered. Because free women as well as free men have the legal 
capacity to own and transact movable and immovable property of vir- 
tually all types, property ownership never became a distinguishing 
criterion of manliness. 

The enslaved male was infantilized insofar as his master con- 
trolled his marriage — at a minimum having to grant permission, and 
at a maximum being able to force a marriage over the slave's objec- 
tions, as a father could with his minor sons. But, as later chapters will 
show, once he became a husband, he gained the full "prerogatives of 
manhood," which were not coextensive with those of freedom. Glancy 
notes that for the apostle Paul's first-century audience, the "sexual vul- 
nerability of the slave" would have been assumed: "A slave's inability 
to master the borders of his own body was a corollary of his subordi- 
nate status and his permanent exclusion from the category of man- 
hood into which the heir would grow ." 87 Muslim jurists, by contrast, 
soundly insisted on the male slave's status as sexual agent, not sexual 
object. Despite abundant historical and literary evidence for the sex- 
ual use of male slaves in courtly and other contexts, early legal dis- 
course firmly distinguished enslaved men from enslaved women — and 
indeed all women — through granting to them uniquely masculine 
prerogatives. 
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Dower 

Bodies and sexual rights were not the only things transacted in mar- 
riage; money figured too. As in most societies through history, 
marriage transferred wealth. Dower — mahr or sadaq — was the primary 
male obligation resulting from marriage. Wealth given from the groom 
to the bride became legally her sole property, unless she was enslaved, 
in which case it belonged to her master. 88 Dower has historically served 
as an important source of economic capital for women, as well as a bar- 
gaining chip in negotiations with spouses and kin. The practical pat- 
terns of financial transactions associated with marriage did not always 
conform precisely to legal norms governing dower, in which the pay- 
ment from groom to bride was the single necessary monetary transfer 
associated with marriage. Yossef Rapoport and Amalia Zomeno have 
shown that in both early Egypt and later Andalusia, reciprocal wealth 
transfers from the bride's family to the new household in the form of 
trousseaux were the norm. 89 Further, Rapoport has shown that early 
jurists opposed the deferral of part or all of the dower to death or di- 
vorce, although they eventually capitulated to this common practice. 90 
Precisely because their doctrines did not merely replicate practice, the 
jurists' preoccupations with dower allow us see it as a key part of the 
logical system of marital rights. Early legal authorities said little about 
its practicalities. They were concerned instead with dower's role in le- 
gitimizing sexual intercourse and justifying milk. Beyond the social 
function of dower in marriage, a strong link is established in legal thought 
between financial compensation and sexual legitimacy, making clear 
connections between bodily and financial claims. 

Discussions of dower depended on and furthered the conceptual 
relationship between marriage and sale. Juristic disagreement existed 
over whether a marriage could be contracted using terms for transfer- 
ring ownership, giving a gift, purchasing, or selling. Malik and Abu 
Hanifa validated some or all of these figurative expressions. Shafi‘1, 
though, allowed only the use of terms relating to nikah or tazwij. The 
latter, "espousal," has forms that relate both to marrying and to causing 
someone else to be married. The former, whose literal meaning is inter- 
course, takes on the legal meaning of a contracted marriage. (There is 
no parallel here to the "acquisition" of a woman through intercourse 
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found in rabbinic literature; though a claim that the parties thought 
they were married can divert the punishment for illicit sex, such a claim 
can never establish a marriage without the proper offer and acceptance.) 

Whether the terminology of sales can validly contract a marriage or 
not, the vocabulary of sale or purchase was already used metaphorically 
for other relationships, including those between human beings and 
the divine. A late nineteenth-century essay by Charles Torrey points 
out that "the theological terminology of the Koran contains a number 
of words which are primarily used to express some commercial rela- 
tion ." 91 Such usage neither trivializes nor concretizes the human- divine 
relationship. For instance, God is said to buy human souls, but no one 
understands this as a literal purchase. Likewise, the language of slavery 
is also applied to the human-divine relationship. The word for a male 
slave, ‘abd, also means a male worshipper: human beings are God's slaves. 
Indeed, in the profession of faith, Muslims bear witness that Muham- 
mad is God's ‘abd and messenger. Servitude of this form carries positive 
value. Yet to be enslaved to another human being is to be abased. When 
a wife is compared to a slave, or the marriage contract analogized to pur- 
chase, questions emerge about which connotations are most apt. 

The jurists employ overlapping linguistic, conceptual, and legal 
parallels between marriage, slavery, and ownership. The contracting 
and dissolving of a marriage gave rise to the clearest parallels between 
matrimony and slavery or purchase. The centrality of milk (ownership, 
control, dominion) emerges as the tie joining the two parties is estab- 
lished or dissolved. These parallels "between the condition of servility 
and the condition of marriage in Islam" center on the sexual claims 
established by the marriage contract. In the words of John Ralph Wil- 
lis, "A comparison is drawn between the dominion imposed by the 
husband through which his wife is caused to surrender her sexual self, 
and the sovereignty established by the master whereby the slave is com- 
pelled to alienate his right to dispose." Willis notes that marriage is 
"likened to a sale": "it is said that in the market the master buys his 
slave, whereas in marriage, the husband purchases his wife's produc- 
tive part ." 92 Yet the fact that the wife does not lose her "right to 
dispose" — that is, her control over property — distinguishes the transac- 
tions even as it highlights the sexual character of the ownership con- 
veyed through marriage. More obvious even than parallels between 
marriage and purchase of a slave are jurists' frequent analogies be- 
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tween unilateral divorce (talaq) and manumission . 93 Marriage, Willis 
says, enslaves a "woman's sexual self " 94 through the dower, as a slave 
comes to be owned through purchase; repudiation frees her just as 
manumission frees the slave 

Despite these formal similarities, other scholars have focused on 
critical discontinuities between marriage and sale to argue that mar- 
riage is not really a sale and the wife is not really owned. Using Transoxa- 
nian HanafT texts from the tenth through the twelfth centuries, Baber 
Johansen presents the most cogent defense of this position. Marriage, 
he argues, is a social rather than a commercial transaction . 95 In com- 
merce (tijdra), property (mdl) is exchanged for property. In "social ex- 
change," a symbolic status or relation is transferred in exchange for 
property. In the marriage contract, "an article of commerce" — that is, 
the dower — "serves as a means to acquire a social relation or a social 
status ." 96 A wife, Johansen argues, grants certain rights in exchange for 
the dower she receives, meaning marriage cannot be understood as a 
commercial exchange. Most saliently, the husband does not, by paying 
dower, come to own his wife: he cannot sell her to someone else. But 
against Johansen we may note that the inability to alienate something 
is not, by itself, dispositive: Islamic law forbids masters to sell certain 
slaves (including female slaves who have borne them children) and 
landowners to dispose freely of certain real estate; the slaves and the 
land are, nevertheless, property in a very real sense. 

The vexed question of marriage and ownership is not unique to 
Muslim legal sources. The question of whether — and to what extent — 
wives are property in rabbinic tradition has received a great deal of 
scholarly attention, most famously in Judith Romney-Wegner's Chattel 
or Person? as well as in numerous responses to her arguments. Labovitz, 
who surveys this literature, has argued that the "very direct and specific 
question: are women property in the rabbinic system of marriage?" is 
unanswerable as formulated . 97 Instead, she suggests that exploring the 
metaphors associated with acquisition ("the central model by which the 
rabbis construct their system of marriage and gender relations") and 
ownership provides a better way to think about rabbinic understand- 
ings of women and marriage . 98 She writes, "The metaphor of marriage 
as ownership and women as ownable is present and critically significant 
for the construction of gender and gender roles throughout the strata of 
rabbinic literature ." 99 
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Although a series of overlapping metaphorical associations be- 
tween women, slaves, and (other) property characterizes Muslim legal 
discourse as well, the central presence of enslaved women alters the 
dynamic: we move beyond metaphor to analogy. Johansen's analysis, 
persuasive in key respects, fails to account for the way that the actual 
commodification of slave women's bodies prevents any simple bifurca- 
tion of commercial and social exchange in both concubinage and the 
marriage of enslaved women, who are both wives and property, albeit 
of different men. Marriage and slavery require tandem analysis. A "per- 
vasive process of simultaneous assimilation and distinction " 100 between 
women and slaves, as well as between marriage and concubinage, struc- 
tures legal discourse. 

The frequent resort to analogy facilitates and furthers the associa- 
tion between marrying a wife and purchasing a female slave. Early 
controversies over the use of analogical reasoning aside, analogy be- 
came one of four basic sources of Sunni jurisprudence. The others are 
Qur’an and sunna, the two textual sources of the law, and consensus. 
Although consensus came to serve a key legitimating function, it did 
not play a prominent role for the early jurists. Analogy, however, filled 
a significant need. Many situations were not directly addressed by rev- 
elation or prophetic precedent. By allowing the extension of a ruling 
from one case to another via a shared underlying rationale Cilia, ratio 
legis), analogy extended the jurists' reach far beyond the texts while 
allowing them to conceptualize their project as applying revelation 
to life. 

An analogy requires an essential similarity that allows for com- 
parison, but it also requires difference: if things were actually the same, 
analogy would be unnecessary, as there would be identity. In this re- 
spect, analogy is much like metaphor. But the legal domain of analogy 
requires a more precise mapping of one decision onto another, often to 
the exclusion of other possible "targets." The fact that things are ana- 
logous in some respects does not mean that they are so in every re- 
spect. An example from the realm of divorce can clarify this, fn a 
HanafI discussion of a wife's option of divorce, beginning or resuming 
travel causes her to lose her right to choose. The jurists affirm, in their 
discussion of various modes of travel, that "a boat is like a house ." 101 
That is, the forward motion of the boat does not constitute a deliberate 
progression on the woman's part that implies a rejection of her choice. 
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To take this analogy to mean that a boat is a house or that all the regu- 
lations applying to houses also apply to boats would be ludicrous. 

With marriage and sales, the question of how far the analogy 
stretches is trickier, in part because of the jurists' consistent recourse to 
comparisons. Despite the likening of marriage to purchase and a wife 
to a concubine, a wife was not — and could by definition never be — her 
husband's slave. Not only was she due marital rights far beyond those 
due to enslaved persons from their owners, though different from and 
lesser than those granted to her husband, but the two types of milk 
could not be combined. (This will be addressed further in Chapter 5.) 
Yet marriage and slavery both made a woman sexually lawful. Of par- 
ticular significance is payment associated with a husband or master's 
dominion. Both dower and the purchase price of a female slave com- 
pensate for exclusive licit access to and control over a particular woman's 
sexual capacity. The obligation to pay dower correlates to sexual law- 
fulness in marriage, just as the purchase of a slave conveys sexual 
lawfulness — provided that other necessary criteria, such as proper con- 
sent and the absence of impediments, are also fulfilled. 

Given the ubiquity of commercial terminology and the notion of 
sale as the paradigmatic transaction, comparisons between dower and 
price were practically inevitable. An outline of the basic rules govern- 
ing dower will help clarify the underpinnings as well as the limits of 
legal parallel between dower and a purchase price. The jurists accepted 
a crucial distinction: marriage contracted for an unspecified dower was 
valid, whereas sale contracted without a fixed price was void. Nonethe- 
less, they drew heavily on the regulations established for sales (espe- 
cially of female slaves) to remedy this and other irregularities with dow- 
ers. In the frequent analogies made between marriage of a woman and 
purchase of a slave, the jurists likened the wife to a slave, the husband 
to the master, and the dower to the purchase price. 

In one scenario reported in the Mudawwana, a man sends a repre- 
sentative to marry him to a woman for a dower of 1,000 dirhams. The 
representative dutifully contracts the marriage, but for twice that amount. 
Sahnun asks Ibn al-Qasim whether in Malik's view the husband owes 
the entire 2,000 dirhams. 102 Ibn al-Qasim answers, in accordance with 
Malik's logic, that the husband must pay the entire amount if he con- 
summated the marriage despite knowing that his representative had 
set a higher dower. To justify his view, he makes a comparison to the 
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purchase of a female slave. "Can you not see," he presses, "that if a man 
ordered [another] man to purchase so-and-so's slave girl for him for 
1,000 dirhams, and [the representative] bought her for him for 2,000, 
and he knew [that his representative had paid 2,000] and he took her 
and had sex with her and had privacy with her, then he did not want to 
pay anything except the 1,000 for her, he could not do that?" 103 Ibn al- 
Qasim clearly expects his questioner to accept his logic in the case of the 
female slave. He assumes that once the rule has been clarified for the 
purchase of a slave, its application to marriage will be self-evident. Al- 
MuzanT applies the same principle in reverse in his Mukhtasar, quoting a 
verdict in the case of marriage, which "indicates that" the same rule ap- 
plies to the purchase of a female slave. 104 

Dower was both like and unlike (other) prices and, by extension, 
marriage was and was not like (other) commercial transactions. In an 
ideal scenario, a bride received a dower of a specific item or amount, 
agreed on in advance, of value equal to or greater than her fair dower 
(mahr al-mithl), which was calculated with reference to her female rela- 
tives as well as the standards of her premarital place of residence, and 
adjusted upward or downward to account for her personal qualities, 
such as beauty, virginity, and wealth. As usual, though, the legal texts 
deal mostly with departures from the ideal. 

Three scenarios follow in which some legal flaw with the dower 
required remedy — the parties failed to specify a dower, the dower was 
set below the bride's fair dower, or the fixed dower was invalid. The 
varying treatments of these irregularities reveal hermeneutical strate- 
gies and assumptions, the limits of parallels between marriage and 
slavery, and the crucial connection between money and milk over the 
marriage tie. 

The first type of irregularity — the lack of a fixed amount — presents 
the clearest contrast between marriage and sale. Failure to specify a 
dower at the time of contract had no bearing on the validity of the mar- 
riage contract. 105 (The spouses could either come to an agreement later 
or, if they could not agree, the wife would be due her fair dower if the 
marriage were eventually consummated; if they parted before con- 
summation with no dower set, she would not receive anything except a 
"consolation" gift.) 106 In direct contrast, in the case of a sale, the lack of 
a specified price caused the transaction to be canceled. In characteriz- 
ing marriage as not a sale, Yves Linant de Bellefonds seizes on ShafiTs 
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assertion that marriage is not like a sale because dower is not like a 
price: a sale without a specified price is always null and void, whereas a 
marriage that leaves the dower unspecified is generally valid . 107 

Though de Bellefonds is correct in saying that this is a clear in- 
stance of how marriage was not like sales (or other sales), juristic discus- 
sions began from the presumption of similarity rather than difference. 
Though "the marriage is permitted and she is due her fair dower," the 
Kitdb al-Hujja proclaims that had it been "a sale or some other type of 
pecuniary transaction (wa law kanafi bay 1 aw ghayrihi min al-ijardt) and 
a man purchased [something] without a price or leased [something] 
without a fixed compensation (ajr), that [would] not be permitted ." 108 
For ShafiT also, the sameness of dower and price needed no justifica- 
tion; rather, any departure from the application of the rules governing 
sales to marriages required explanation. Shafi'T defends his stance on 
the validity of marriage without a specified dower to an imagined in- 
terlocutor who points out that "you [i.e., ShafiT] generally apply rules 
for sales to marriage (wa anta tahkumu fi cammat al-nikah ahkam al-buyu c )." 
Fie explains his reasoning precisely when commercial rules are not 
applied . 109 

The second case, marriages contracted where the specified dower 
was too small, had no parallel in standard sales. Although some ordi- 
nary commercial transactions were restricted or regulated, such as those 
deemed speculative or potentially usurious, for the most part no attempt 
was made to set a minimum (or maximum) price for any goods or ser- 
vices. Any compensation satisfactory to both parties was adequate. Not 
so with dower. Though the agreement of the contracting parties, and 
possibly of the wife herself even if she was not making the contract, was 
important, the jurists disagreed as to whether such agreement also suf- 
ficed to determine a legally valid dower. Both Malik and Abu Hanlfa 
considered a minimum dower necessary. Malik, following earlier Medi- 
nan authorities, held that the minimum acceptable dower was one- 
quarter of a dinar, or three dirhams, while Abu Hanlfa and his followers 
fixed the minimum at ten dirhams . 110 In a notable difference between 
Islamic and rabbinic reasoning, there is no differentiation between vir- 
gin and non-virgin brides with regard to minimum dower amount. This 
minimum dower amount is sometimes linked to the lowest amount for 
which a thief's hand will be amputated. The rationale seems to be that 
there is an irremediable loss that occurs through consummation, for 
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which the minimum dower compensates; however, the lack of differen- 
tiation between virgin and non-virgin brides means that this loss can- 
not be defined as the loss of an intact hymen. 111 

Against Malik and Abu HanTfa, Shafi‘1 opposed a minimum dower. 
Asked in the Ikhtilaf Malik wa ’l-Shafil about "the smallest permitted 
dower," ShafiTs rebuttal to Malik drew on a parallel to sale: "The dower 
is a price (tlmman) among prices, so whatever they consent to as a dower 
that has a value (qima) is permitted, just as whatever a buyer and seller 
(mutabaVan) of anything that has a value [agree to] is permitted." 112 
Elsewhere, he directly compares marriage and the purchase of a female 
slave for sex: "Some of the companions of Abu HanTfa said: We find it 
objectionable that a [woman's] sexual organ (farj) be made permissible 
so cheaply (bi shay 3 yasir). We said, What is your view if a man buys a 
slave girl for a dirham, is her sexual organ lawful to him? They said: 
Yes. We said: You have permitted a sexual organ and added [ownership 
of] the [slave girl's] body for a trifle." 113 ShafiTs answer here relies on 
the sameness and the difference between a wife and a slave girl. The 
essential similarity between two otherwise different women hinges on 
the transaction conveying sexual licitness for compensation. ShafiTs 
overt point in his argument against Abu HanTfa is that there is no mini- 
mum amount for licit access to a woman's sexual organ. There is noth- 
ing inherently wrong with conveying sexual dominion cheaply if one 
can buy a slave girl for a dirham and be entitled to sex with her. But to 
accept his argument requires one to conclude that one acquires some- 
thing more valuable in buying a slave girl than in marrying a wife. A 
slave's purchaser comes to own her entire body; a husband acquires 
substantially more limited access rights over his wife. If one pays only 
one dirham for a slave girl and gets not only rights to sex but also own- 
ership of her body, access to a wife ought to be worth less than that. If 
one presumes that access to a wife is worth more than access to a slave, 
ShafiTs argument does not hold up. In the last analysis, the success 
of this comparison rests on the interchangeability of women as sexual 
outlets. 

Exchange marriage (shighdr), an irregular type of marriage speci- 
fying a "nondower," confirms a dower's legitimating function with re- 
gard to sex at the same time as it shows the jurists' concern with ensur- 
ing brides' property rights over and above their bodily rights. Apparently 
an accepted pre-Islamic practice, exchange marriage consisted of two 
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men marrying their charges, usually daughters or sisters, to each other 
without a dower being paid to either woman . 114 Repeated references to 
exchange marriage in historical and anthropological literature in Tur- 
key, Jordan, Israel, and Iran, spanning the period from the Ottoman 
era to the late twentieth century, suggest that exchange marriage has 
been both widespread and persistent, despite its clear illegality from 
the perspective of religious law . 115 It may be helpful to read the juris- 
prudential treatment of exchange marriage as a critique of social prac- 
tice. At the same time, jurists offer specifically jurisprudential ratio- 
nales for the prohibition, not limiting themselves to repeating that the 
Prophet forbade shighar. Jurists agreed that it was forbidden by the Prophet 
and that it constituted a legal basis for annulling either or both of the 
marriages since, as al-Shaybani put it, "the marriage of a woman is not 
a dower" (layakunu sadaq nikah imra’a ). 116 The jurists frame their objec- 
tions to exchange marriage in terms of how it does or does not meet the 
legal criteria for valid marriages, focusing first on faulty dower and, as 
a distant second, the possibility of improper consent. The lack of appro- 
priate compensation is the key problem: as the Mudawwana put it in 
another context, a free woman "is due her dower, and her bud c is not 
made lawful by anything except it ." 117 One Medinan authority quoted 
in the Mudawwana stated, "Exchange marriage is that a man marries 
[another] man to a woman and that other man marries him to a woman, 
the bud‘ of one of them for the bud c of the other, without a dower, and 
[other practices which] resemble that . 118 In the Umm, the fact that "the 
dower of each of them will be the bud c of the other and no [other] 
dower is set for either of them" defines exchange marriage . 119 Malik 
objects to such marriages even if dowers are assigned to each woman, 
particularly if the dowers are identical; he refers to the cases of daughters 
as well as slaves. In addition to the general parallel between father and 
master here in terms of broad authority, these are both instances where 
the men in question would have access to the money involved; Malik 
grants fathers extensive power to draw from their offspring's property 
holdings at will . 120 

Jurists explained the forbidding of exchange marriage in terms of its 
failure to fulfill the requirement of proper dower. In doing so, they raised 
the question of how consent to marriage relates to control over financial 
rights. There was a complicated relationship between bodily integrity 
and financial integrity. Exchange marriage involved the nonconsensual 
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waiver of the bride's financial rights. However, even guardians with the 
right to marry women off without their consent did not necessarily have 
the right to waive the women's financial claims. This conflict sometimes 
arose outside of exchange marriage, when a proposed dower fell beneath 
the bride's fair dower (but above any necessary minimum). A female in 
her majority could accept a less-than-fair dower, though this might re- 
quire the approval of her guardian or guardians . 121 But if a bride did not 
control her own assets because of minority or other incapacity, could 
her guardian marry her off for less than her fair dower? Malik and Abu 
Hanifa allowed a minor girl's father to do so, and Malik extended this to 
a virgin in her majority who was married under compulsion: compulsion 
and financial control were coterminous. Malik's treatment of a daugh- 
ter's financial rights coheres with his overall stance granting fathers 
extensive rights to appropriate the property of their offspring — male or 
female, minor or major — at will. It also assumes goodwill on the father's 
part: any reduction of dower should be out of concern for the daughter 
and should not result in harm to her . 122 

Abu Hanlfa's disciples and Shafi'T object: a minor ought never be 
contracted in marriage for less than her fair dower . 123 The Umm argues 
that no one else has control over a female's property, regardless of her 
age, and so no marriage guardian can forgo her claim on her behalf. 
When she attains majority she can consent to a reduced dower, but as a 
minor she is not legally capable of making financial decisions and is 
thus unable to consent validly. (ShafiTs argument here parallels his 
stance on the marriage of the minor non-virgin: her consent was nec- 
essary but she was incapable of giving it, so no marriage could take 
place.) Shafi'T's zealous defense of female property rights stands against 
his seemingly cavalier treatment of bodily integrity. A never-married 
woman's father could marry her off even over her objections, but could 
not alienate any portion of the compensation due her for the marriage. 

The previous two types of dower irregularity — either failing to 
specify the dower or falling below a minimum amount — were prob- 
lematic because of their potential interference with the wife's rights. 
The third and final type related to the dower itself. What happened if 
the particular goods specified as dower could not be delivered? If the 
goods were discovered to be unlawful, turned out to be defective, or 
were damaged before the handover, two remedies were possible. The 
husband could either pay the wife's fair dower or give her the goods' 
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fair price. Both approaches draw heavily on the rules for the regulation 
of commercial transactions. At times, these comparisons point up dif- 
ferences, but more frequently they show similarities. 

As with the case of the doubled dower, Ibn al-Qasim appeals to 
another case involving the purchase of slaves in order to explain a ver- 
dict with regard to marriage. This explicit calling of attention to the fact 
of the parallel is noteworthy. More usually, the parallel is alluded to 
and the analogy drawn with the presumption that its relevance will be 
understood. But here the Mudawwana states that a man may marry a 
woman "for whichever of my two slaves" she wants, but if he specifies 
that she receive whichever of two slaves he wants, "there is no good in 
it." Justifying this decision, Ibn al-Qasim offers, "Can you not see that 
if he sold one of the two [slaves] to a man for ten dinars and let [the 
buyer] choose [which one he wanted], there would be no problem with 
it, but if he says 'I will give you whichever of the two I want,' there 
would be no good in that ?" 124 The commercial rule self-evidently ap- 
plies to the negotiated dower. Ibn al-Qasim's approach to this problem- 
atic dower, like his approach to the case where the husband's repre- 
sentative doubled the dower, illustrates the vitality and usefulness of 
commercial analogues in the property transfer associated with mar- 
riage. The parallel between dower and price may be effective only up to 
a point, but up to that point it is useful. 

Where the strict correspondences break down, however, we see 
instability in the jurists' categories. In the case of the doubled dower 
confronted by Ibn al-Qasim earlier, the wife is a seller and maybe also 
the object of sale. Where her role is parallel to that of a purchaser of one 
of two slaves, she is a buyer. Barter systems lead to these uncertainties: 
if one is not exchanging cash for goods, then a strict demarcation be- 
tween buying and selling becomes impossible. The dower sometimes 
functions as a method of purchasing rights over the wife's sexuality. At 
other times, it appears as an asset that the wife acquires, paying for it 
with her bud‘. This fluidity of categories — the bride is sometimes akin 
to buyer, and her sexual capacity is the thing transacted or the object of 
the transaction — stands in the way of facile characterizations of mar- 
riage as a purchase of a woman's sexual capacity or a woman "selling 
herself." 

Treatment of a similar issue, where dower goods were destroyed 
before a bride took possession of them, reveals diversity of opinion. 
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change, and legal development. Dower, like any other salable good, had 
to consist of "ritually and legally clean" items with "legal value ." 125 Sal- 
able goods were either fungible (dayn), such as cash or produce, or 
unique ( c ayn ). 126 Problems with a fungible dower could be fixed simply 
by substituting its equivalent. With unique items such as real estate, 
livestock, and — most often — slaves, substitution was an inadequate 
remedy. In an ordinary purchase, destruction or damage to unique 
goods would cancel the transaction. If the defective goods were speci- 
fied for dower, however, the marriage would not be invalidated. Rather, 
if a slave specified as dower turned out to be defective or free, the prob- 
lem could be resolved in two ways, which we can term the fair price 
approach and the fair dower approach. In the former, the wife would col- 
lect the monetary equivalent of the invalid dower. In the latter, the 
specified dower would be ignored in favor of the wife's fair dower, 
whether that turned out to be more or less than the specified dower. 
The Jami c al-Saghir takes the example of a dower of a particular slave who 
turns out to be free. Because the wife may not, of course, take posses- 
sion of the free man, Abu Hanifa and Muhammad al-Shaybanl resort 
to her fair dower . 127 Abu Yusuf instead awards her the amount the man 
would have been worth as a slave, an approach shared by Malik and his 
followers . 128 

ShafiT texts express both views but ultimately favor the use of fair 
dower instead of the fair price model of Abu Yusuf and Malik. In one 
instance of the fair price approach, the Umm states that in the case of a 
defective slave fixed as dower, the wife is to receive his value "as in 
sales ." 129 This view was not authoritative, however; al-Muzanl criticizes 
it as "an error (ghalat)" in his Mukhtasar, which draws on a slightly dif- 
ferent, and presumably earlier, body of ShafiT doctrine than that pre- 
served in the present-day text of the Umm . li0 Al-MuzanT's solution, the 
one ultimately adopted by ShafiT, is that she "is due her fair dower in- 
stead ." 131 One text in the Umm explicitly acknowledges both views in a 
case where the dower was destroyed before the wife took possession. 
The analysis lays bare the logic of the marital transaction: the wife bar- 
ters her bud c ior a consideration ( c iwad) in the form of a dower. ShafiT 
argues that the wife should get her own fair dower: "Rather than 
claiming the thing [i.e„ the dower] that she came to own by her bud\ 
she claims the bud c ' s price (thaman al-bud c )." 
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At the liminal moment of the marriage, the wife is a purchaser, 
using her bud‘ as payment. "This is," ShafiT continues, "as if she bought 
something for a dirham and that thing was destroyed [before she took 
possession of it]." Her bud‘ is equivalent to the dirham; the husband is 
the seller, and the dower the item being sold. As the goods sold (the 
dower) for the dirham (her bud c ) were destroyed, the wife is entitled to 
"claim what she gave him because he did not give her the consideration 
for the [one] dirham price." Once the marital transaction has been fi- 
nalized, though, and payment must be corrected, the wife's bud ‘ — 
unlike a dirham — cannot be refunded. Instead of claiming her bud c 
back from her husband, she can only claim back its value. In an analo- 
gous case, where the specified dower was a slave who turned out to be 
defective, ShafiT states, "If she returns it, she claims her fair dower from 
him, because she has sold him her bud' for the slave (bd c athu bud'aha bi 
‘abd)." n2 Seen retrospectively, the marital transaction positions the 
wife as the seller, even if what she has sold (i.e„ her bud') was, in strict 
terms, a noncommodity. 

With this example, we return to Johansen's model of commercial 
versus social exchange. He explains marriage as an exchange of a com- 
modity (the dower) for a noncommodity, which is reasonable when the 
bride is free. But though what is being exchanged on the wife's part is 
noncommodified, the transaction can be understood in commercial 
terms. It differs from ordinary sales in that, with a few very limited 
exceptions, problems with the dower do not justify voiding a mar- 
riage . 133 Rather than view this as evidence that marriage is unlike sales, 
though, we see that it is like a sale in which the sold item perishes and 
hence cannot be returned. As ShafiT puts it, "Marriage is not rescinded; 
it is like the sale of a consumable ." 134 This view was implicit in the Ma- 
likl view already presented, where "a man marries a woman for a spe- 
cific slave," but, when the woman takes possession, "she discovers a 
defect in the slave." According to Malik, "She returns [the slave] and 
she is due his price, and this is the same as in sales ( mithl al-buyu‘ 
sawa , )." n5 A cash sale of a defective slave would have been entirely can- 
celed and the purchase price refunded to the buyer. In marriage, though, 
the wife cannot claim back what she had paid (or traded to) the hus- 
band. Defective dower cannot cancel the marriage because transfer of 
authority or control has irrevocably taken effect with the contract, even 
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before consummation. (This is also the case for Malik, despite the fact 
that in other cases he admits some significance to consummation.) 
With regard to dower here, consummation merely finalizes some as- 
pects of the husband's control and establishes the wife's right to the full 
amount of her dower. 


Conclusion 

The early jurists' treatment of issues such as kin involvement in mar- 
riages, the consent of brides, and the role and regulations surrounding 
dower have been transmuted, and in some cases radically transformed, 
over the centuries. Guardianship and dower still play key symbolic, 
and sometimes legal, roles in most Muslim marriages. In two key re- 
spects, though, modern discourses about contracting marriage depart 
significantly from their premodern juristic counterparts. The first main 
shift has to do with consent and the second with the use of commercial 
language to describe the contracting of marriage. 

Contemporary conventional wisdom about Islamic law holds that 
female consent is always necessary for marriage. In modernity, Mu- 
hammad's words in the permission hadith are commonly taken to for- 
bid any marriage without the bride's consent. It is a truism among both 
lay thinkers and some scholars that "Islam requires" a woman's con- 
sent to marriage and forbids all compulsion. This use of the hadith re- 
flects a broader tendency among many Muslims to take hadith texts 
and Qur’anic texts as literal guidelines wherever possible, not inter- 
preting them through the lens of legal assumptions. 136 

Such interpretations are furthered by the near disappearance of 
marriages conducted before puberty among educated Muslims and in 
urban areas. Both the rising age of marriage required by national bu- 
reaucracies and the shifting social patterns that increase the usual age 
at marriage have led to a decline in marriages of minors. These reforms 
can also be the result of deliberate policy shifts, as with the Aga Khan's 
twentieth-century reforms raising the minimum marriage age for girls 
to fourteen in 1925 and sixteen in 1962. 137 Changing conceptions have 
linked legal majority not to puberty but to a "coming of age" that hovers 
around eighteen in most nations with a Muslim majority, though a 
slight disparity between boys and girls is often present. Even with such 
reforms, earlier marriage is often possible with parental consent and 


Transacting Marriage 


63 


does occur, despite its illegality, in some regions and social strata . 138 
Where the marriage age has been lowered, as it was in the Islamic Re- 
public of Iran, it has been to the disapprobation and sometimes bewil- 
derment of many. The documentary film Divorce Iranian Style, by legal 
anthropologist Ziba Mir-Hosseini and filmmaker Kim Longino, cap- 
tures a telling moment. A girl married in her midteens argues to a judge 
that she was too young to get married and demands that he tell her 
the minimum age for marriage. His response of "nine" renders her 
speechless. 

Like the marriage of minors, the framing of marriage in transac- 
tional terms sits uncomfortably with Muslims today. Commercial and 
slavery-related terminology rarely appears in discussions of marriage. 
One reason for the shift is the universal abolition of legal slavery. An- 
other is the sidelining of analogy from the legal process. As legislated 
codes have replaced jurisprudence as the main way law is made, sub- 
stantive rules have been adopted in isolation from the methodological 
and discursive frames in which they were originally embedded. 

For the formative-period jurists, marriage was formed by consent — 
not necessarily the bride's and groom's — and invoked certain claims, 
especially dower, in the form of compensation, in ways that render it 
both like and unlike other transactions. The analogy between the con- 
tracting of a marriage and the purchase of a slave operated at several 
levels to render marriage intelligible. The analogy made possible the 
translation of legal rulings from one arena to the other. If a matter was 
clear for purchase, it was clear for marriage, and vice versa. Addition- 
ally, the transfer of control or ownership (milk) that occurred in both 
the sale of a slave and the contract of marriage made sex licit, when 
the object of the "purchase" is female and the "purchaser" male. When 
slavery is no longer part of the functioning legal framework, there are 
no relevant provisions to apply across categories. 

For the formative-period jurists, on the other hand, slavery was es- 
sential. Ottoman historian Ehud Toledano has argued for understand- 
ing enslavement (a term he prefers to slavery) as "a form of patronage 
relationship, formed and often maintained by coercion, but requiring a 
measure of mutuality and exchange that posits a complex web of reci- 
procity ." 139 Without discounting the necessary inequality — he refers to 
"an involuntary relationship of mutual dependence between two quite 
unequal partners" 140 — he situates enslavement and the "slaver-enslaved 
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relationship" within existing social forms. The family and the household 
are both hierarchically constituted relationships based on unequal but 
reciprocal exchanges. Toledano's insights about the relationship be- 
tween slaver and enslaved also apply to the marital relationship: wives 
were legally subordinate to a lesser extent than slaves, but they were 
constrained by, and yet still capable of responding within the con- 
straints of, the unequal legal and human relationships they had with 
their husbands. These relationships and the claims and counterclaims 
that constitute their basic framework are the subject of the next two 
chapters. 
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Ahmad b. ‘Umar al-Khassaf (d. 261/874), an early HanafT, devoted an 
entire treatise to the subject of maintenance. 1 His Kitab al-Nafaqat 
discusses a man's duty to support his wife alongside his obligation to 
maintain relatives and slaves, and also his obligation to feed animals. 
Most dependents' claim to support was contingent on need, and the 
obligation to pay support was conditional on financial capacity. This was 
the case for slaves, offspring, and parents and other relations. Not so 
with spouses: a husband owed his wife support regardless of her need 
or his ability to pay. Indeed, "a married woman does not claim mainte- 
nance from anyone other than her husband," even if her kin are 
wealthy and her husband is poor. 2 Her claim to support was not subject 
to the logic governing kin support because it arose from a different 
source. It was part of the marital bargain, due in exchange for her mak- 
ing herself available to him ( tamkin )? Shafi'T explains the wife's claim to 
support in slightly expanded terms: "He maintains his wife whether 
she is rich or poor, for keeping her to himself in order to enjoy her (bi- 
habsiha ‘aid nafsihi li 3 l-istimtd‘i biha).” 4 ShafiT's formulation neatly ties 
together the two elements constituting the wife's sexual availability: 
she provides enjoyment to the husband and acquiesces to the restric- 
tion of her mobility. 5 Although these aspects of the wife's duty were 
linked, they received varying emphasis. Abu Hanifa and his followers 
generally stressed restrictions on the wife; Malik and Shafi‘1 and their 
followers devoted more attention to the husband's right to take plea- 
sure with her. 6 
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The maintenance obligation — which broadly included food, cloth- 
ing, and lodging — was part of a scheme of interdependent spousal 
claims. These included inheritance, dower, sex, and companionship. 
The marriage contract itself initiated mutual inheritance rights (save 
where either party was enslaved or the wife was non-Muslim), but both 
the full dower obligation and the commencement, suspension, and ces- 
sation of maintenance rights were tied to milestones in the couple's 
married life, consummation being the most notable. On an ongoing 
basis, maintenance was linked to other spousal rights and duties. In- 
timacy was at the center of these rules, though its regulations were 
strongly gendered. If a man had more than one wife, he was obliged 
to divide his time among them. A wife had to be sexually available. A 
husband could control his wife's movements and determine the marital 
domicile. Could these rights be modified by stipulations to the marriage 
contract? Although Ibn Hanbal (among others) thought so in keeping 
with his generally positive view of stipulations, the jurists studied here 
did not believe that spouses were free to set basic terms when it came 
to what husbands and wives owed one another . 7 

I begin with the case of an enslaved wife, whose situation — though 
in certain respects more complicated than that of a free wife — provides 
a lens through which to view the various dimensions of a wife's re- 
sponsibilities and rights, as well as those of a husband (and, in the case 
of a slave, her master). In allocating rights, it made no difference whether 
the husband of an enslaved woman was free or himself enslaved. Next, 
I address the beginning of a wife's claim to maintenance, which gener- 
ally arises when she becomes available for consummation. This raises a 
series of issues about female sexual maturity and its relation to major- 
ity. The third section discusses maintenance during an ongoing mar- 
riage, which hinges on whether her husband has continued sexual ac- 
cess to her; the jurists disagree, though, as to whether her willingness 
is required or only her physical presence. Here, the wife's nushuz — her 
disobedience, insubordination, or sexual refusal — is addressed. Minor 
differences in doctrine turn out to be predicated on diverging views of 
the source of the husband's obligation of maintenance; is it restrictions 
on mobility or sexual rights? This distinction is even more clearly visi- 
ble in the case of divorcees. Malik and ShafiT link a divorced woman's 
maintenance rights to her sexual availability, while Abu Hanlfa and his 
disciples grant her support in recognition of the continuity of restric- 
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tions on her during her waiting period. Despite the basic agreement be- 
tween Malik! and Shafi‘1 jurists, they also have slightly different ratio- 
nales governing postdivorce maintenance, as becomes clear from an 
investigation into the exceptional cases of divorced, pregnant slave 
women and invalid marriages resulting in pregnancy. 

The quid pro quo logic of support for sexual access governs regula- 
tions surrounding maintenance in an ongoing marriage, but what if a 
husband cannot hold up his end of the bargain? The final section of 
this chapter considers the sharp disagreement between Abu Hanifa and 
his disciples on the one hand, who refused to dissolve a marriage for 
nonsupport no matter how long it persisted, and Malik, Shafi‘1, and 
their students on the other, who were willing to do so, although they 
disagreed about the length of time required before dissolution was 
permissible. Divergent views on whether a woman could obtain divorce 
from a nonsupporting husband show different understandings of the link 
between ongoing spousal claims and the validity of the marriage con- 
tract itself: was the marriage still binding if ongoing duties were ne- 
glected? The variety of views on this point shows independent human 
reasoning. The extensive polemics over maintenance helped refine le- 
gal doctrines, as jurists honed their arguments in dispute with one an- 
other both within and across school lines. At the same time, they af- 
firm the shared nature of the presumption that dissolving a marriage 
by a husband was a matter of individual choice, while a wife needed 
either her husband's agreement or a judge's intervention. 

An Enslaved Wife 

Juristic concerns over the wife's capacity and willingness for sex were 
inseparable from issues of physical access and control, as ShalTi's defi- 
nition makes clear. These dual elements of sexual availability are easier 
to separate for analytic purposes in the case of a married female slave. 
Her master had fewer rights over her than he would have had over an 
unmarried female slave; in particular, he lost his right of sexual access, 
though he would own any children born as a result of her marriage. (If 
she were his own concubine, her children would be free and legitimate; 
they would not be his property. I will say more about concubines in 
Chapter 5.) Her husband had less authority over her than he would have 
had over a free wife since her master controlled her living arrangements 
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and determined when she could leave the premises. Control of a wife's 
domicile was an expected element of marriage to a free woman; con- 
tractual stipulations whereby a wife could determine her own domicile 
were roundly rejected. A husband could restrict himself only with his 
own oath attached to a divorce pronouncement or a financial penalty 
for violating an agreement not to relocate his wife, ft is a notable 
abridgement of masculine privilege that an enslaved woman's husband 
cannot demand that she live with him. Yet insofar as these husbands 
were also enslaved — which was not necessarily the case, but texts of- 
ten refer to such marriages — to even think of them as having mascu- 
line privilege already assumes things about masculinity that would 
not have been possible, for instance, in Roman society, where to be a 
male slave was to be in some essential sense emasculated. Where her 
husband was free (and in some views he could take an enslaved wife 
only if he were too poor to afford a free woman's dower ), 8 this would 
merely be another inconvenience associated with having to share her 
time. 

An enslaved wife combines aspects of the figures that are usually 
contrasted: the free wife and the enslaved concubine. Because she is 
married to a man other than her master, her situation poses a number of 
conceptual and logistical difficulties. Two men have claims over her that 
may conflict. Sexual exclusivity is the easiest to resolve, at least in the- 
ory: when her master gives consent for her marriage, he forfeits his own 
sexual access to her. Masters likely did not always restrain themselves. 
Some anecdotes suggest that owners sometimes failed to respect the 
husband's exclusive right to access; the jurists point out, in those cases, 
that the slave woman herself bore no blame for adulterous encounters. 

More difficult are the ongoing questions of control over the female 
slave's time, her physical presence, and her performance of services. 
Moreover, these claims are attached to certain responsibilities, such as 
support. The Mudawanna devotes a long passage to assessing these con- 
flicting claims. 

I said: What if a man marries a slave woman and the husband says, 
"Lodge her with me in my house and allow me to have privacy with 
her," and the master says, "I will not allow privacy between you and 
her and I will not lodge her with you in your house"; or if the husband 
comes [to her master] and says, "I want to have intercourse with her 
immediately," and her master says, "She is occupied (mashghula) now 
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with her work," may the husband keep (mana‘a) her from her work, or 
have privacy in order to have intercourse with her immediately, or is it 
lawful for her to forgo her work for her master to have intercourse with 
her husband? He said: I have not heard Malik define this, except that 
Malik said: Her master may not forbid her to her husband if he wants to 
have sex with her and her husband may not lodge her in his house ex- 
cept with the master's consent. The slave woman remains with her 
household (ahliha) to serve them and [to do] what they need, but they 
may not harm [the husband by withholding] what he needs in terms of 
intercourse with her. I think that she remains with her household, and 
if her husband needs her, they grant privacy to him [in order to fulfill] 
his need for her. If the husband intends to harm them [by interfering 
excessively with her work], he is prevented from doing so . 9 


The use of ahl, which I have translated as "household," to describe 
the female slave's owners or employers is noteworthy. The term is se- 
mantically flexible. It means "family," or "people," though these En- 
glish terms carry connotations of relationship by blood or marriage that 
do not apply here. But the Latin root of family is illuminating. The term 
familia in its classical Roman usage "had the primary meaning of a body 
of slaves (not wife and children )." 10 In fact, "the Romans rarely used it 
to mean family in the sense of kin ." 11 The Arabic term ahl can encom- 
pass people connected only by a bond of servitude as well as those con- 
nected by "family ties." In this passage, it is used for the slave girl's su- 
periors, rather than (as in the Roman case) subordinates. But ahl also 
frequently appears in Muslim texts euphemistically to refer to wives. 
The clearest example is the hadith where the Prophet declared, regard- 
ing the treatment of wives: "The best of you is he who is best to his ahl." 
The Mudawwana's use of a term with kinship connotations rather than 
ownership connotations reinforces the integration of the enslaved 
woman into a household economy of reciprocal, if unequal, obligations. 
As Ehud Toledano argues for the Ottoman period, slavers and enslaved 
had human relationships . 12 Human does not necessarily mean egalitar- 
ian; hierarchy even within the family was taken for granted, as discus- 
sions of consent in the previous chapter showed. Family is not necessar- 
ily a refuge from hierarchical society but a reflection of and model for it. 

A legal text, of course, cannot account fully for the complexities of 
interpersonal relationships but this excerpt from the Mudawwana at- 
tempts to mediate competing demands on the enslaved woman. In doing 
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so, it prioritizes male rights to sex. The wife's master may not prevent the 
husband from having sex with his wife, but the husband is not entitled to 
lodge her with him (as he would be able to do with a free wife) without 
her master's permission. A female slave's master retains much control 
over her mobility that would belong to her husband if she were free. The 
husband's only true claim on an enslaved wife, for the Malikls, was to 
have his desire — or rather, "his need" — for intercourse fulfilled . 13 In this 
attempt to ensure that neither husband nor master interferes with the 
other's legitimate claims, Ibn al-Qasim treats the husband's need for a 
sexual outlet as urgent; it will brook no delay while the slave completes 
her duties. 

In treating male desire as incapable of restraint once ignited, this 
anecdote echoes various hadith. In one, a woman whose husband calls 
her to bed even if she is at the oven cooking (or, in a variant version, 
mounted on a camel — that is, ready for an excursion) must go to him . 14 
Another declares that a man who becomes attracted to a woman he 
sees while in public ought to go home and have sex with his wife . 15 
Female desire makes no appearance in these reports, and if a wife's 
disinclination appears, it is quickly rendered irrelevant. In one exam- 
ple, discussed by Ze’ev Maghen in his study of sexuality and ritual 
purity in Islamic law, ‘Umar ibn al-Khattab wakes his sleeping wife for 
sex one night during Ramadan. He then worries that he has violated a 
rule against having sex once one has fallen asleep during Ramadan . 16 
‘Umar expresses regret only for a possible violation of divine prohibi- 
tion, not for running roughshod over his wife's objections. The report 
does not tell us whether she resisted his advances because she was 
sleepy or not in the mood, or whether she also feared violating God's 
command. Her feelings are irrelevant, both to the legal point at issue 
and also to the men involved, including ‘Umar, those who transmit the 
anecdote, and even Maghen, who glosses over the androcentric nature 
of this and similar accounts. Our authors assume that a wife would be 
available to satisfy her husband's urges and that male passion, once 
roused, must be satisfied. In its discussion of the sexual claims of a man 
married to a female slave, the Mudawwana's accommodation of the hus- 
band's need affirms this view of the male libido. 

Notably, for Malik, a slave's husband had to support her, even if 
she lodged with her master; the right to have sex with her made him 
responsible for maintaining her. The link between lodging and support 
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in the case of the married female slave must be understood within the 
basic framework for maintenance between free spouses. In marriage to 
a free woman, a husband controlled both the right of sexual enjoyment 
(istimta) and the right to restrict the wife's mobility (habs, later ihtibas), 
and determined her domicile. (He did not have an enforceable claim on 
her domestic service, though she might have some moral responsibility 
to perform those tasks that were customary for a woman of her class.) 
In the case of a slave woman, these claims were bifurcated: her hus- 
band had the right to sexual enjoyment, and her master had the right 
to restrict her movements and determine her domicile, as well as the 
right to her domestic labor. The relationship between restriction and 
enjoyment as sources of the obligation of support remains a subject of 
disagreement, separable in the case of a slave and but trickier to discern 
in the case of a free wife. A husband's ability to derive enjoyment from 
his wife and his control over her physical mobility were inextricably 
linked if she was free, but these rights were divided between a married 
slave's husband and her master. Rulings about the maintenance of en- 
slaved wives help clarify the legal reasoning applicable to the marriages 
of free persons. The jurists place varying emphases on enjoyment and 
restriction as rationales for support: the Hanafls, and to a lesser extent 
the ShafiTs, stressed control over domicile and mobility, while the Ma- 
likls considered the enjoyment of sexual intimacy the overriding factor 
in obligating a husband to maintain his wife. 

The Mudawwana stakes out two clear domains: "Her master may 
not forbid her to her husband if he wants to have sex with her and her 
husband may not lodge her in his house except with the master's con- 
sent." 17 HanafI and Shafi‘1 texts concur. 18 But because rights to sex and 
to physical control over the slave were separated, the jurists disagreed 
over who was obligated to maintain her. Malik held that it was the hus- 
band's duty, because of his access to sex. A master retains the right to 
use his slave's services at any time he needs them, even revoking previ- 
ously granted permission to reside with her husband. Despite the mas- 
ter's clear control over the slave's mobility, the husband was always re- 
sponsible for her support, regardless of where she lived: "She is a wife, 
and she is due dower and she must observe a waiting period [when the 
marriage ends] and she is due maintenance." 19 The husband's right to 
seek enjoyment, rather than any ancillary restrictions imposed on her, 
obligated him to support her, in Malik's view. 
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Abu Hanlfa linked the duty to maintain with the right to have her 
dwell with and hence be continuously available to him . 20 Only a hus- 
band who controlled his wife's domicile and mobility was obliged to sup- 
port her. The HanafT jurists stressed a wife's physical presence with her 
husband; physical presence implied, as with a free wife, sexual access. 
Early ShafiT texts were less categorical about the relationship between 
cohabitation and support. The Umm simply affirms that a husband 
must maintain his enslaved wife . 21 Al-Muzani's Mukhtasar qualifies 
this general rule: the husband must maintain his enslaved wife only "if 
she is lodged with him in his house." Both affirm, though, that "if her 
master needs her service, he may [take her]." If he thereby impedes the 
husband's sexual access, "she is not due maintenance [from her hus- 
band ]." 22 Of course, the master himself is then obliged, as in al-Khassaf's 
text, to provide her with sustenance. 


Stipulations in Marriage Contracts 

Discussions of lodging arise in jurists' treatments of maintenance. In the 
case of enslaved wives, lodging might be negotiable, in which case par- 
ties to the contract might stipulate terms. But apart from the case of en- 
slavement, some elements of marriage — including male control of female 
mobility and male exemption from sexual exclusivity — were sacrosanct. 
Malik, Abu Hanlfa, and ShafiT concurred that spouses were not permit- 
ted to alter core marital rights through stipulations ( shurut , singular shaft). 
They uniformly rejected the most common stipulations — those prevent- 
ing the husband from marrying additional wives, taking concubines, or 
moving his wife away from her town or domicile. The Umm addresses a 
contract that stipulates all three of these conditions: 

If he marries a virgin or a non-virgin with her approval (hi amriha) for 
1,000 on [the condition] that she may go out of his home whenever she 
wishes, and that he will not take her from her hometown, and that he 
will not marry [another wife] alongside her, and that he will not take a 
concubine alongside her . . . the marriage is binding, and the stipula- 
tion is void (al-nikahjd’izwa ’l-shart bdtil ). 23 

ShafiT voids these stipulations because they interfere with a scriptur- 
ally sanctioned division of marital rights and duties that cannot be 
modified to suit the whims of individuals. These stipulations, according 
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to what the Prophet said, are not found in "the book of God." Thus, the 
Umm argued, "God, Exalted and Majestic, made it lawful for a man to 
marry four [wives] and [to take concubines from] what his right hand 
possesses. If she stipulates that he may not marry [additional wives] 
and may not take concubines she is restricting God's largesse to him ." 24 

As with the husband's right to take additional sexual partners, his 
right to restrict his wife's mobility and unilaterally determine her do- 
micile was not subject to limitation. The Mudawwana relates that "[A] 
man married a woman in the era of ‘Umar b. al-Khattab and stipulated 
to her that he would not take her away from her hometown (ardihd). 
‘Umar set aside that stipulation for him and said, A woman [goes] with 
her husband ." 25 This report of ‘Umar's actions did not state whether the 
husband wished to take her away before or after consummation, nor 
did it suggest that there was a possibility of an annulment for this con- 
dition or a choice for the wife. The caliph simply affirmed that a woman 
must go where her husband goes, and disallowed the stipulation. The 
Muwatta quotes the concurring opinion of Medinan authority SaTd b. 
al-Musayyab, voiding any stipulation that prohibits a husband from 
taking his wife out of her town: "He takes her away if he wishes ." 26 Re- 
lated to the husband's right to determine the marital domicile was his 
right to demand that his wife remain in the marital home. The Umm 
reports the Prophet's statement that "it is not lawful for a woman to 
voluntarily fast a day if her husband is present except with his permis- 
sion ." 27 ShafiT argues that if a husband could prevent his wife from 
performing a voluntary act of devotion to God because it might inter- 
fere with part of his rights over her, then a fortiori he could restrict her 
in other ways, including removing her from her town or her domicile 
and prohibiting her from going out of the house. 

Rejection of stipulations was not a strategy to impoverish or deni- 
grate women, but rather to insist on a core minimum of marital rights. 
Less frequently discussed but equally void were stipulations that the 
husband need not maintain his wife, visit her regularly, or pay her any 
dower. Just as a woman had to remain in the marital domicile wher- 
ever her husband chose to establish it, and to accept that she had no 
claim to sexual exclusivity with her husband, men had to support their 
wives and allocate their time equally between them. Spouses were not 
free to eliminate the wife's claims against the husband for support, 
dower, or a portion of his time — though she might waive them later . 28 
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They also could not be monetized: a wife could not give up her claim to 
a share of her husband's time for a larger dower, increased maintenance, 
or a one-time payment. 

Hanafi and Shafi'T jurists held strictly to the principle that stipula- 
tions, no matter whether void themselves, never invalidated a marriage 
contract . 29 Illustrating both the significance of consummation in their 
thought and their greater concern for men's sensibilities, Malikls allow 
some void stipulations to result in dissolution of the marriage before 
consummation has taken place, but only at the behest of the spouse who 
would have benefited by the stipulation. For example, if a husband and 
wife had agreed that she would not receive maintenance but learned 
before consummation that this stipulation was unenforceable, the hus- 
band could choose either to remain married with the obligation to 
maintain her or to have the marriage annulled. If consummation had 
occurred, however, he had no option: the stipulation was void and the 
marriage endured. By contrast, Malik and his followers allowed the 
wife no option to annul or dissolve an unconsummated marriage if she 
discovered the unenforceability of stipulations preventing polygyny, 
concubinage, or relocation. Even if the husband contravened the stipu- 
lation by contracting another marriage or taking a concubine before 
the original marriage was consummated, as one sample problem in the 
Mudawwana provides, that marriage would stand unaffected . 30 Gendered 
power differentials manifest themselves in doctrine here. Women have 
few options for marital dissolution if they find their husbands cannot 
be held to their agreements; husbands have greater latitude to with- 
draw without penalty from unions they find undesirable. Malik's thought 
also provides a critical role for chronological priority: annulling certain 
marriages if unconsummated, but confirming them once consumma- 
tion has occurred, shows that the social weight of consummation can 
supersede the validity of other considerations. 

Though stipulations that altered basic marital rights and duties 
were unenforceable as contractual obligations, a man could bind him- 
self to adhere to a promise by declaring a conditional divorce (taldq). For 
instance, he might state, "If I take another wife, you are divorced." A 
man's promise not to marry an additional wife "means nothing unless 
there is an oath of divorce or manumission attached to it." But if he 
does make such an oath, keeping his word "is obliged and required of 
him ." 31 Should he breach the oath, divorce would result automatically. 
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A wife, then, could not force her husband to remain monogamous, but 
she could guarantee herself an exit from her marriage rather than tol- 
erate a co-wife. Conditional divorce worked because pronouncements 
of talaq were regulated by mechanisms that were not contractual stipu- 
lations . 32 The effectiveness of divorce oaths owed to the husband's abso- 
lute discretion over the power of divorce rather than to any actual change 
to the marital obligations of the spouses. In practical circumstances this 
distinction seems to have mattered little. Women in many times and 
places wrote such stipulations with enforcement provisions into their 
marriage contracts, as notarial formulae and court records attest . 33 None- 
theless, for these jurists the difference was vital. 

The Duty to Maintain 

Early Muslim jurists distinguished between the contracting of a mar- 
riage and its consummation. Some marriages were consummated im- 
mediately but others only after a delay. Months or even years could 
separate the marriage contract from dukhul (literally, entrance; meta- 
phorically, consummation), since one or both spouses could be married 
off during childhood, as in the case of Musayyab's son and Quray'a's 
daughter, whom we met at the beginning of Chapter f. A marriage in 
which consummation was being postponed was nonetheless valid and 
fully binding, not merely a promise or betrothal. Certain effects came 
into force immediately; the bride could not be married off to another 
man, inheritance rights prevailed, and a full or partial dower payment 
became obligatory in most circumstances even if divorce or one spouse's 
death dissolved the marriage before consummation . 34 However, other 
spousal rights and duties remained in abeyance, including maintenance. 
The maintenance obligation could be triggered, once the wife attained 
sufficient maturity to consummate the marriage, by an invitation to con- 
summate the marriage, the occurrence of valid privacy (khalwa sahiha) 
between the spouses, or consummation itself. 

The bride's readiness for sex was a prerequisite, in the juristic 
imagination, for the support obligation. This makes sense, given that 
maintenance compensates the wife for her sexual availability rather 
than for household chores or any other duties. An extended discussion 
in the Kitab al-Nafaqdt distinguishes a wife's duties from those of a ser- 
vant (khddim). A man is obligated to support his wife's servant, whether 
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a female slave (mamluka) that she herself owns, one lent by her father, 
or a free servant engaged by the husband. Even if she does not have a 
servant, her husband cannot compel her to bake bread or cook for her- 
self if she refuses to do so. As al-Khassaf puts it, "his claim on her is her 
making herself available to her husband (tamkin al-nafs min al-zawj) and 
not these tasks .'' 35 A servant who refused to perform these services 
could be denied maintenance and ejected from the house, but "[a wife's] 
maintenance is obliged because of her availability ( tamkin ) not because 
of her service ( khidma )." i6 

A husband need not support a wife too young for intercourse, but 
how young was too young? Readiness to consummate a marriage did 
not necessarily depend on a girl's attainment of buliigh, majority. It was 
permissible to consummate a marriage with a minor if one has sex 
with those like her. The Umm discusses a case where "a man controlled 
(malaka) the [marriage] tie of a woman with the like of whom one may 
have intercourse, even if she is not in her majority (bdligh),” noting that 
he would be obligated to maintain her . 37 The Kitdb al-Hujja acknowl- 
edges the permissibility of sex with a minor when it refers to a man's 
"minor daughter who has matured so that one may have intercourse 
with her ." 38 Al-Khassaf mentions a wife who "is an adolescent and is 
not in her majority (kdnat murdhiqa wa lam takun baligha) and her father 
delivers her to her husband and he goes in to her (dakhala biha )." 39 

Rather than having a strict age-based limit, or one dependent on 
menarche, the determination of female readiness for sex (and thus co- 
habitation and support) hinged on physical sturdiness and appeal to 
men . 40 Age is occasionally mentioned, however. The age of nine ap- 
pears sporadically as a minimum for consummation, majority, or both. 
This is presumably tied to the hadith, quoted by ShafTT, that put ‘ATsha's 
age at nine when Muhammad consummated their marriage. It is pos- 
sible, though I think highly unlikely, that the causal link goes the other 
way — that is, that the hadith are an attempt to justify consummation 
from the age of nine. 

Assuming that the wife was fit for intercourse, Malik holds that 
expressed willingness on her behalf to consummate the marriage set in 
motion her husband's obligation to maintain her. In the Mudawwana, 
Sahnun asks Ibn al-Qasim whether the maintenance obligation com- 
mences with the contracting of a marriage or with its consummation. 
His answer? Neither. According to Malik, the wife's availability was the 
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impetus for a husband's obligation to maintain her. The invitation 
might come from the wife herself or, as in many of the cited examples, 
from her family . 41 The texts treat as unremarkable, even usual, that the 
invitation to consummate the marriage would be issued by the bride's 
kin. Occasionally, we see that a bride's kinsmen are reluctant to hand 
her over to the groom, arguing that she is not yet ready for the rigors 
of conjugal life. 

Our sources cannot tell us how frequent marriages of minor girls 
were as opposed to how frequent marriages of adult women were dur- 
ing the first centuries of Islam. We have little firm biographical data on 
which to base such attempted comparisons. One obvious sample would 
be the women in Muhammad's household: he is reported to have had 
nine wives when he died. This number does not include his first wife, 
Khadlja, who is traditionally said to have been forty when he married 
her at the age of twenty-five. In addition to A’isha, whom we have al- 
ready discussed, Safiyya (a captive turned bride) was probably in her 
late teens, as was Hafsa, the daughter of ‘Umar ibn al-Khattab . 42 Muham- 
mad's other wives, including Sawda and Umm Salama, were somewhat 
older. Apart from A’isha (and probably Mariya, Muhammad's concu- 
bine, a gift from the Christian governor of Egypt), all had been previ- 
ously married, some twice; several were mothers. Although the reliabil- 
ity of these biographical sources has been contested, they tell us that 
marriage in one's teens was not unusual, perhaps even par for the 
course, and that remarriage after divorce or widowhood was common. 
As to whether Muhammad's wives apart from A’isha had been married 
to their first husbands as minors, there is no way to know. 

Assuming that she is ready for the rigors of conjugal life, for ShafiT, 
a private encounter between husband and wife (not hampered by Ra- 
madan fasting or other impediments to intercourse) normally sets her 
claim to support in motion. However, should a man refuse an offer — 
likely from her family — to have a private encounter with his bride, he 
would still be required to commence his support of her. Formative- 
period Hanafi sources are silent on what is necessary for the commence- 
ment of the maintenance obligation, though one ShafiT source attri- 
butes to them the view that the right to maintenance begins only after 
consummation except under exceptional circumstances. 

Much rarer in the texts and presumably in the societies that gave 
rise to them was the case where the wife had reached majority while 
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the husband remained a minor. In the Mudawwana ' s discussion of this 
possibility — which presents the wife herself and not her kin issuing the 
invitation for consummation — Malik's view is that "there is no mainte- 
nance due to her from him and she may not take possession of the 
dower until the youth (ghulam) is ready for intercourse ." 43 This rule ac- 
cords with the MalikI stance that if any contract is made while its basic 
aim cannot not be fulfilled, then its provisions do not take effect until 
it can be; in the case of marriage, this basic aim was lawful intercourse . 44 
ShafiT and the HanafI authorities argue instead that it is unfair to pe- 
nalize the woman for the husband's incapacity due to his minority: 
"Her maintenance is due from him because the restriction is on his 
part ." 45 In a similar vein, ShafiT decides that if the husband is in his 
majority and the wife fit for intercourse, but the husband delays or re- 
fuses an offered consummation, then he must maintain her 46 

If, despite both spouses' fitness for conjugal life, instead of inviting 
or acceding to consummation the wife or her family refuses to allow it, 
she loses her claim to maintenance, with one noteworthy exception. 
Any wife may refuse consummation and claim support as long as she 
has demanded, but not yet received, any portion of her dower that the 
parties agreed would be paid promptly . 47 The lack of payment constitutes 
an obstacle on the husband's part, as if he were refusing to consum- 
mate the marriage. Yet if the wife consents to consummation before 
receiving the dower, only Abu Hanlfa allows her to subsequently with- 
hold herself without losing her right to maintenance . 48 Abu Hanlfa held 
that even after consummation the wife could refuse intercourse on the 
basis of her unpaid dower claim while still keeping her right to support. 
Shaybani, Abu Yusuf, Malik, ShafiT and their followers disagreed: she 
could continue to press her claim for dower but could not legitimately 
refuse further sexual encounters. 

After the commencement of the maintenance obligation, support 
was predicated on the wife's continuing availability as a sexual partner. 
What mattered was her willingness, not whether sex actually transpired. 
If a man somehow made sex with her impossible or illicit — for instance, 
if he traveled, got imprisoned, or found himself required to abstain for 
any other reason — his wife retained her claim. Two thoroughly im- 
probable scenarios illustrate the jurists' logic. If a man had sex with his 
wife's sister by mistake, she would be obliged to observe a waiting period 
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to ascertain pregnancy. As a man could not have simultaneous access 
to two sisters, he would have to abstain from sex with his wife during 
the waiting period. 49 Or if a man with four wives divorced one of them 
absolutely, but did not know which (this is possible because oaths can 
be effective despite certain types of uncertainty), he would have to re- 
frain from intercourse with all of them until he determined which one 
he had divorced; all, though, were due maintenance from him in the 
meantime. 50 Similar rules applied if he vowed to abstain from inter- 
course with his wife for a certain period (forswearing, ila) or swore an 
oath that made her forbidden to him (zihar) until he expiated it. These 
acts did not affect a wife's right to maintenance because she had kept 
her part of the bargain. 51 The same was true when the husband's physi- 
cal separation from his wife made intercourse impossible. If a man got 
imprisoned, or fled from his wife, Abu Hanifa and his followers argued 
that he had to continue to maintain her, asking rhetorically, "Is her 
[claim to] maintenance from him void when he is the one at fault, and 
he did it or it was done to him?" 52 The wife's availability meant that the 
husband's maintenance obligation continues. 

On the other hand, when the wife's unavailability was her own 
fault (or more precisely, not her husband's fault), she forfeited mainte- 
nance. This forfeiture could occur either through her departure, with or 
without permission, from the conjugal domicile or her refusal (imtina) 
to permit intercourse or other sexual intimacies. The formative-period 
authorities differed significantly in their treatment of these actions, 
some of which fell under the rubric of nushuz. Nushuz is often glossed as 
wifely disobedience, but jurists seldom discussed obedience per se. This 
is not because they found the notion of wifely obedience objectionable; 
to the contrary, they took it for granted. But the specific actions with 
which they were concerned related to the fulfillment of the marital ob- 
ligations to which maintenance was linked: accepting restriction and 
making herself physically available. Even actions that did not consti- 
tute nushuz, such as travel with the husband's permission, could none- 
theless lead to loss of maintenance. 

Appearing twice in the Qur'an, once (4:34) with reference to women 
and once (4:f28) with reference to a husband, the term nushuz is central 
to contemporary debates over gender politics and spousal rights and 
roles. The first scriptural use of nushuz is generally taken to refer to 
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wives, though the verse specifies only "women." My translation here 
reflects the usual understanding of the verse's meaning, to the extent 
that there is a shared perspective among exegetes and jurists. 53 

Men stand over women (al-rijdl qawwdmun ‘ ala ’ l-nisa ’), with what God 
has favored some over others, and with what they expend (hi ma an- 
faqu) from their wealth. Righteous women are obedient (qanitat, "de- 
vout"), guarding [in the husband's] absence what God has [ordered to 
be] guarded. Those women whose nushuz you fear, appeal to them, and 
abandon them in bed (wa ’ hjuruhunna fi ’ l-madaji' ’), and strike them 
(wa ’4ribuhunna) . If they obey you, do not seek a way against them. In- 
deed God is Most High, Great. (4:34) 

In its second appearance, the Qur’an mentions rejection along with 
nushuz: 

If a wife fears nushuz or rejection (rrad) from her husband (ba’lihd), 
there is no blame on them if they settle on a settlement, and such set- 
tlement is best, even though people's souls are swayed by greed. But if 
you do good and practice self-restraint, God is well-acquainted with all 
that you do. (4:128) 

Drawing on these verses, but not circumscribed by them, the jurists 
understand nushuz in the context of marriage in varied ways. 

Nushuz is a difficult term to pin down precisely. In the case of the 
wife, it may be used for one who refuses her husband sexually or dis- 
obeys him by leaving the home without his permission; in one case, it 
refers to her refusal to travel with him, or sometimes unspecified recal- 
citrance. In the case of the husband, it refers to a general dislike of, or 
rude behavior toward, the wife. 54 Although men can commit nushuz, 
only the wife who commits nushuz is designated by the term nashiz. 
Though the husband's behavior can also constitute nushuz, the term 
nashiz, despite being grammatically masculine, always refers to the 
wife. (Nashiza sometimes appears, mostly in HanafI texts, with no dif- 
ference in meaning.) Nushuz may characterize the husband's behavior 
at times, but it cannot define him. Nushuz is used symmetrically in ref- 
erence to either a wife's or husband's "antipathy" toward the other as a 
motive for divorce. 55 

Though the term nushuz rarely appears in these works, the con- 
cepts it encompasses are of vital importance to jurists' vision of spousal 
claims. While exegetes focus on the specific measures that the Qur’an 
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dictates for nushuz (admonition, abandonment, and striking, in the 
case of women's nushuz; settlement, in the case of a man's nushuz), 
when jurists discuss it they are more interested in other juridical conse- 
quences. Malik! texts from the formative period do not discuss nushuz 
or its consequences extensively; indeed, the Muwatta 3 does not discuss it 
at all. The Mudawwana, broaching the subject in a discussion of divorce 
for compensation, records the view of Medinan authority Ibn Shihab 
al-Zuhr! on attitudes and behaviors that make it lawful to accept com- 
pensation from a wife in exchange for divorce, including "attach [ing] 
no importance to her husband's right(s)," committing nushuz against 
him (nashizat ‘alayhi), going out without his permission, or permitting 
into his home someone that he dislikes, and "showing] repulsion to- 
ward him (azharat lahu al-bughd)." 56 Another declares that a woman's 
refusal to relocate with her husband qualifies as nushuz: "Bukayr said: 
[If] a woman refuses to move to one place from another (ild balad min 
al-buldan) with her husband, I do not consider her anything but 
ndshiz." 51 Neither Ibn al-Qasim nor these authorities clarify the rela- 
tionship between nushuz and the other types of misbehavior listed, nor 
do any of them define specific consequences for these actions, other 
than making it acceptable for the husband to take compensation in ex- 
change for divorcing her. The Muwatta and the Mudawwana are silent 
on the suspension of maintenance for nushuz. This omission might 
mean that it was not yet a widely shared view or, conversely, that it was 
taken for granted. Although suspension of support for nushuz becomes 
the authoritative school position, eleventh-century Malik! authority 
Ibn ‘Abd al-Barr (d. 463/1071) states that Ibn al-Qasim considered it 
obligatory to maintain a ndshiz wife. 58 David Santillana makes no men- 
tion of this purported view of Ibn al-Qasim's in his classic study of Ma- 
lik! doctrine, where he summarizes as follows: "The woman may not 
refuse her conjugal duty without incurring the loss of maintenance." 59 

Shafi'i, concerned as always with hermeneutics — especially the 
possible contradictions between Qur’an and sunna as sources of law — 
discusses the loss of maintenance for nushuz and other infractions at 
some length. He equates the wife's sexual refusal without cause 
(imtina c ) to nushuz; a wife who rejected her husband's advances forfeited 
her claim to support. Absence from the conjugal home — including un- 
authorized departure and travel, with or without permission — also re- 
sulted in loss of maintenance. Otherwise, the husband's obligation to 
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maintain his wife continued whether she was sick or well, even if men- 
struation, illness, or a defect prevented actual intercourse, so long as 
she allowed him other intimacies . 60 A wife who became ill or whose 
vagina became obstructed could still claim support, as "this is an un- 
fortunate malady, not withholding by her ." 61 In contrast, if she did not 
permit the sexual intimacies for which she was fit, then her refusal led 
to loss of maintenance. 

Because the wife's accessibility was exchanged for her mainte- 
nance, her absence from her husband caused her to lose support . 62 Abu 
Hanifa and his followers held to this rule stringently: a wife lost her 
maintenance if she were kidnapped or "imprisoned for a debt," or if she 
went on pilgrimage without her husband, even if she had his permis- 
sion . 63 (ShafiT authorities agreed about voluntary travel, except for pil- 
grimage. If a husband permitted his wife to go, she would keep her 
maintenance .) 64 Pilgrimage was an exceptional circumstance in any 
case, as once a person donned pilgrim garments (ihram), he or she was 
not permitted to have intercourse. Nonetheless, for the Hanafis, "if her 
husband goes [on pilgrimage] with her she is due maintenance ." 65 Ac- 
cording to al-Khassaf, he should go with her, in which case "he is obli- 
gated to maintain her, because it is possible for him to make use of (or 
benefit from) her ." 66 Al-Khassaf does not further define "making use" 
(al-intifa biha), though it cannot mean penetrative sex once she is in 
the state of pilgrim sanctity. Nevertheless, subsequent passages affirm a 
clear sexual component to "making use." Al-Khassaf declares that, out- 
side the context of pilgrimage, the husband of a woman too ill for sex or 
with a vaginal obstruction preventing intercourse is obligated to main- 
tain her "because of the lawfulness of making use of her." In the latter 
case, such use included "kissing and non-vaginal intercourse (al-jima 
fima dun al-farj )." 67 In the former, it included looking at her . 68 In both 
cases, "intimacy" was established. When penetrative sex was impossible 
or forbidden due to illness or physical impediment, other forms of grati- 
fication constituted sufficient basis for maintenance. 

HanafI texts extend the ruling on loss of support for physical ab- 
sence to also uphold its converse: physical presence in the marital home 
suffices for support. This leads them to treat a wife's disobedience or 
refusal differently from their counterparts in other juristic traditions. 
Nushuz becomes neither sexual refusal nor willful recalcitrance but 
rather the wife's unauthorized departure from the marital home: "I 
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said: If a woman goes out of her husband's home to her family's home 
without his permission there is no maintenance due to her, because she 
is nashiza . . . and the nashiza, there is no maintenance due to her ." 69 A 
wife who remained in her husband's home but refused him sexually 
retained her claim to maintenance. Sexual refusal did not constitute 
nushuz, because it did not, in this view, make her sexually unavailable; 
as long as she remained physically present, he could have sexual access 
to her even against her will. 

Where the wife had legitimate grounds for sexual refusal, the situ- 
ation was more complex. Abu Hanifa and his disciples disagreed as to 
what constituted legitimate grounds and, moreover, what the line was 
between enforceable rules and ethical guidelines. When a wife refused 
sex in order to claim an unpaid dower, Abu Hanifa supported her ac- 
tions even after consummation . 70 In this case, he held that "it is not 
lawful and he sins [if he forces her]." According to Abu Yusuf and Mu- 
hammad al-Shaybanl, who did not grant her the right to withhold her- 
self for nonpayment of dower after consummation, the husband's forc- 
ing her "is lawful and he does not sin." A variant manuscript reads, "It 
is lawful and he sins," making a distinction between the legality and 
morality of the husband's action . 71 Even where the two characteriza- 
tions coincided — lawful /not sinful; not lawful /sinful — the attention 
to the ethical quality of a husband's forcing himself on his wife is note- 
worthy; the case is clearer still where there was a disjunction between 
the two: lawful yet sinful . 72 Still, while forcible intercourse might or might 
not be sinful if the wife had the moral high ground because of unpaid 
dower, if an unpaid dower was not at issue then the husband's right "to 
have sex with her against her will" went unquestioned. In this case, 
they agreed: "It is lawful, because she is a wrongdoer (zdlima)." 7i The 
wife's reproachable behavior justifies the husband's action. Al-Khassaf, 
who reports these views, did not even raise the possibility that forced 
intercourse in these circumstances might be a sin. 

Divorce 

Like temporary impediments to sexual intercourse such as absence 
or refusal, divorce also suspended or ended the sexual relationship be- 
tween two spouses. How divorce affected a woman's claim to mainte- 
nance depended on the type of divorce, whether she was pregnant, and 
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whether the spouses were free or enslaved. Substantial differences be- 
tween HanafI doctrines, which granted all divorcees the right of sup- 
port, and Malik! and Shafn doctrines, which restricted support to preg- 
nant women or those divorced revocably, illustrate again the importance 
of human interpretive choices in the development of legal rules. These 
differences involved varying interpretations of one Qur’anic verse. 

Apart from the death of one spouse, there were several ways of 
ending a marriage. Divorce could be unilateral or consensual, and uni- 
lateral divorce could be revocable or irrevocable. Talaq, a repudiation of 
the wife by the husband, was the paradigmatic form of divorce. It was 
revocable at the husband's discretion if the marriage had been consum- 
mated, unless it was the third such repudiation or the husband had 
pronounced a formula tantamount to a triple repudiation. If the di- 
vorce was revocable, the husband was said to possess (or control, or 
own) the [right to] return (yamliku al-raj e a; lahu milk al-raj c a), meaning 
he could choose to take back his wife during the waiting period ( c idda), 
usually three menstrual cycles, that followed the dissolution of any 
consummated marriage to determine whether the wife was pregnant 
and thus fix paternity. 74 KhuV occurred when a husband accepted his 
wife's offer of compensation in return for his divorce of her; he did not 
then have the right to return to her during her waiting period. Firdq, or 
judicial separation, was also generally irrevocable. Chapter 4 treats cer- 
tain aspects of divorce more extensively; I outline the basics here be- 
cause a husband's prerogative to resume his marital-sexual relationship 
with his wife affected her claim to maintenance. 

The jurists also address the wife's right to lodging (sukna) in con- 
junction with their discussions of maintenance during the waiting pe- 
riod. 75 A free wife had a right to lodging while a marriage endured, in 
a domicile designated by her husband. If she had co-wives, she was le- 
gally entitled to separate lodging from them. She could claim a separate 
residence from her in-laws as well. It was when a marriage ended, 
though, that legal issues arose. If her husband had the right to take her 
back, all agreed, he had to support and lodge her, pregnant or not, dur- 
ing her waiting period, just as he had had to during the marriage. If the 
divorce was irrevocable, however, Malik and ShafTI held a husband re- 
sponsible for maintaining a wife only if she was pregnant. Their basic 
agreement was predicated on competing rationales, though, which 
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means that they differed on certain special cases involving slaves and 
invalid marriages. 

The Hanafi rule on maintenance during the waiting period was, by 
contrast, exceedingly simple: "She is due lodging and maintenance until 
her waiting period is completed," whether the divorce is irrevocable or 
not and whether she is pregnant or not . 76 As certain restrictions related 
to the marriage persisted, so did the claim to support. Al-Khassaf opined 
that after an irrevocable divorce, the woman could continue to collect 
her regular maintenance during her waiting period, "because her main- 
tenance is guaranteed while the marriage continues to last, and an as- 
pect of marriage lasts (al-nikah bdqin min wajh )." 77 After an irrevocable di- 
vorce, the husband no longer had any sexual rights to his wife. The 
marriage could be said to last only in its restrictions and prohibitions. 
The constraints on the divorcee's mobility were more severe than the 
constraints placed on a widow in mourning. A widow could go out dur- 
ing the day "for a legitimate reason that absolutely requires her to do so," 
so long as she returned to the marital home to sleep, but an irrevocably 
divorced wife was not to go out even during the daytime, "either with or 
without a legitimate reason ." 78 A widow, it should be noted, was not en- 
titled to maintenance during her waiting period; this lack of support cor- 
related with the relatively lighter restrictions placed on her movements. 

Women did not bear these lingering restrictions alone. Hanafi au- 
thorities also placed strictures on the divorcing husband — not on his mo- 
bility, which marriage never restricted in any case, but on his ability to 
remarry. They prohibited him from marrying anyone whom it would not 
be lawful for him to combine in marriage with the woman he had just 
divorced, such as her sister . 79 If a man with four wives divorced one irre- 
vocably, he could not marry another until her waiting period expired . 80 

For Malik and ShafiT, irrevocable divorce ended all of these restric- 
tions just as it ended the wife's claim to maintenance . 81 In contrast to 
the Hanafi view that the continuation of an aspect of marriage during 
the waiting period obliged continued maintenance, Malik! and ShafiT 
texts link a man's responsibility to maintain his wife during the wait- 
ing period to his ability to enjoy her sexually, as with a revocably divorced 
wife — if and when he took her back. For the Malikls, "she retains her 
status [as his wife] (hiya ‘aid haliha) until her waiting period ends ." 82 
The talaq introduced no real change before the end of the waiting 
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period. It did not matter "whether his wife is pregnant or not" because 
she was due maintenance for the same reasons she had a claim to it 
before the divorce. When her waiting period ended, she ceased to be a 
wife, and her claim to support also ended. 83 For Shafi'T, a revocably di- 
vorced wife did not retain exactly the same status. However, because 
she was available to her husband if he chose to return to her, "her main- 
tenance is due from him in the waiting period, because nothing pre- 
vents him from lawfully deriving enjoyment from her except his own 
[actions]." 84 

in the case of irrevocably divorced wives, Maliki and Shafi‘1 au- 
thorities differentiated between one who was pregnant and one who 
was not; only the former could claim support. 85 The rationale in the case 
of a revocably divorced wife was (the possibility of) continued sexual 
access (with revocation of the divorce); there could be no lawful sexual 
access to an irrevocably divorced wife, so maintenance was due only if 
there was a pregnancy. 

Though Malikls and Shafns agreed on this basic rule, their ratio- 
nales differed, as an exploration of the exceptional cases of enslaved 
spouses and invalid marriages shows. For Malik, the father's duty to 
support his offspring necessitated support of the woman carrying his 
child, while Shafi‘1 attended to the Qur'anic command in 65:6 to main- 
tain pregnant divorcees until they gave birth, without reference to pa- 
ternal obligations. 

Source texts from Qur'an and sunna figure prominently in these 
controversies, even as the use made of them is sometimes counterintui- 
tive. Abu Hanlfa justified his view that all divorced women could claim 
support during their waiting periods (against his Kufan rival fbn Abl 
Layla's contrary view) by partially quoting Q. 65:6 ("God, Great and Ma- 
jestic, said in his Book: "Expend on them until they deliver their bur- 
den") and by citing the precedent of ‘Umar ibn al-Khattab, who "granted 
lodging and maintenance to the thrice-divorced woman." 86 Abu Han- 
Tfa's choice of Qur'anic reference is puzzling. Though the verse men- 
tions lodging for all divorced women ("lodge them where you dwell"), 
it was interpreted by most to limit maintenance to pregnant women: 
‘‘and if they are pregnant, expend upon them until they deliver their bur- 
den.'' 87 Further, ‘Umar's precedent as presented here opposes extremely 
well-known traditions about Fatima bint Qays, an irrevocably divorced 
woman to whom the Prophet reportedly denied both lodging and main- 
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tenance. In other versions of this report, including one recounted in Abu 
Yusuf's Kitdb al-Athar, ‘Umar explicitly discredits Fatima. 88 

The Maliki jurists interpreted Q. 65:6 to apply to free spouses only, 
applying different rules when either spouse was enslaved. The mainte- 
nance of a pregnant, irrevocably divorced woman was based on the 
obligation to support minor children. Maliki and ShafiT doctrine on 
maintenance holds that slaves are not obligated to maintain their chil- 
dren, whether the children are free or enslaved. 89 Nor are free fathers 
obligated to maintain enslaved children. The support of relatives (aqa- 
rib), a category that includes children but excludes wives, takes means 
and necessity into account. 

Two distinct cases presented in the Mudawwana exemplify this 
rule: that of a male slave who divorces his wife, who might be either 
free or a slave, and that of a free man who divorces his enslaved wife. 
(It is implicit in this passage that the divorces were irrevocable; other- 
wise, the general Maliki rule that men must maintain their wives dur- 
ing their waiting periods would apply.) In the first case, Ibn al-Qasim 
reported Malik's view that when a slave divorced his pregnant wife, 
"there is no maintenance due from him unless he is manumitted while 
she is pregnant. Then, he maintains the free woman and does not 
maintain the slave woman unless the slave woman is manumitted after 
he is manumitted while she is pregnant. Then, he maintains her during 
her pregnancy because the child is his child." 90 The paternal obligation 
to maintain emerged only when all relevant parties became free. (This 
does not mean, as it does in Roman law, that slaves did not have recog- 
nized paternity, merely that filiation did not necessarily convey pater- 
nal rights and obligations.) 91 

When a slave man divorced a pregnant free (or freed) woman, 
the child in her womb would be free, because children born in mar- 
riage followed the mother's status. The husband did not have any 
obligation to maintain her during pregnancy so long as he remained 
enslaved, but his manumission while his free wife was pregnant obli- 
gated him to maintain her. The rationale behind his duty of support 
was his obligation to maintain his offspring (in this case, still in the 
mother's womb). If a slave man irrevocably divorced a slave woman, 
he did not become obligated to maintain her during her pregnancy 
when he was freed if she remained a slave, as the child was her master's 
slave. 92 However, if she was afterward manumitted while pregnant. 
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the child in her womb also became free. The man then became the free 
father of a free (though not yet born) child and had to maintain the 
child — and by extension, the child's mother while she was carrying 
it. The same rationale applied to the free man who irrevocably di- 
vorced a slave woman, because "she and what is in her belly [belong] 
to her master and maintenance is due from the one to whom the child 
[belongs]." 93 The father became obligated to maintain her during preg- 
nancy only if she was manumitted and the child in her womb also 
became free. 

An additional comparison between the way MalikT texts treat two 
types of pregnancies in free women confirms that maintenance of an 
irrevocably divorced pregnant woman was based on her ex-husband's 
obligation to support the child she was carrying. A woman absolutely 
separated from her husband through mutual imprecation (Wan) — a 
presumably rare but Qur’anically described ritual through which a 
man denies paternity of a child in his wife's womb — is not due mainte- 
nance during the pregnancy. 94 Malik opined that he was not obligated 
to maintain her because the child was not "linked" to him. By contrast, 
where the pregnancy occurred in a marriage that had to be dissolved 
because of a previously unrecognized impediment to valid marriage 
between the spouses (a heretofore unknown relationship of milk foster- 
age, perhaps), paternity was legally established and maintenance there- 
fore due during the pregnancy. 95 

Shafi'T considered pregnancy a necessary precondition but thought 
that the validity of the marital tie rather than the spouses' status deter- 
mined whether maintenance is compulsory. In a departure from the 
MalikT principle that the man to whom a child is attributed by pater- 
nity (if the child is free) or ownership (if enslaved) must support the 
irrevocably divorced woman carrying it, Shafi'T and his followers ap- 
plied the provisions of Q. 65:6 to all spouses. 96 Further, the Shafi'Ts hold 
that maintenance is not due when pregnancy results from an errone- 
ous or invalid marriage. Though the child is attributed to the father, 
who must support it after birth, he bears no obligation to support its 
mother during her pregnancy because no valid marriage tie existed. An 
example clarifies the matter: if a woman married (unlawfully) during 
her waiting period from another husband, the later marriage was in- 
valid and therefore dissolved. Pregnancy in this case might be attrib- 
uted to either "husband." If the child was linked to the first husband. 
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Shafi'i ruled that he must maintain her throughout her pregnancy. 
However, if the child was attributed to the second, this man had no 
obligation to support her. Because no valid marriage tie ever existed, 
the second "marriage" did not oblige maintenance during the waiting 
period following its dissolution. The same rule applied to the wife of a 
missing man (al-mafqud) if she remarried after he had been declared 
dead. If her first husband reappeared after she had become pregnant by 
her second husband, she had no claim to maintenance from the latter 
during the pregnancy. As al-Muzani states, "none of the rules (ahkam) 
for spouses apply between them except linking the child [to the fa- 
ther ]." 97 In direct contrast, in the case of IVan, Malik points to precisely 
this link between father and child as the rationale for support. 

Failure to Maintain 

Just as the Hanafis were distinctive in their insistence that all divorced 
women could claim support during their waiting periods, so too they 
differed from Shafi'i and Malik on the question of a wife's right to be 
separated from a husband who could not maintain her, adhering stead- 
fastly to the principle that nonsupport never justified judicial divorce. 
The Malik! authorities gave her this out, but remained vague about spe- 
cifics. ShafiT and his followers, eschewing both of these alternatives, 
established a strict deadline of three days of nonsupport before giving 
the wife an option to be divorced. The ways in which the texts treat this 
issue clearly show the role of dispute and polemic in the evolution of 
legal thought and illustrate the significance of jurisprudential variation. 
To argue simply that the schools agreed on the husband's obligation to 
maintain his wife is insufficient; the disagreement on the wife's op- 
tions if he failed to meet his obligations reveals the existence of crucial 
interpretive differences. The differences in eventual application were 
minimized, as later Hanaf! judges consistently found ways out of the 
impasse through judicial maneuvering . 98 In legal logic, though, they 
are striking, illustrating the human factors that went in to making doc- 
trinal determinations. 

Malik! texts treated the case of a woman whose husband was un- 
able to support her with their usual pragmatism. The authority would 
be charged to investigate the matter and grant the husband an appro- 
priate delay or delays, perhaps a month or two. The Mudawwana ' s cited 
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authorities were reluctant to proclaim a universal standard; every 
man's situation was different." After the husband had been given ample 
opportunity to maintain his wife and failed to do so, judicial divorce 
was a valid solution. His marital rights persisted, though: "he has more 
right to return to her (hnwa amlaku bi rafatiha) if his situation improves 
during the waiting period ." 100 Taking her back despite unimproved fi- 
nancial circumstances would have no legal effect . 101 Here we see an 
attempt to balance the wife's right to support with consideration of ex- 
tenuating circumstances that might affect a husband. They granted the 
husband as much leeway as possible, while ultimately ruling that pro- 
longed nonsupport justified divorce. 

Arguing vehemently against Malik and the Medinan authori- 
ties, the HanafI Kitdb al-Hujja declares that lack of maintenance was 
never grounds for divorce . 102 According to Shaybanl, no separation 
occurred when a man "does not find the means to support his wife ." 103 
He might have a legitimate reason, aside from incapacity, for being un- 
able to maintain his wife. To allow her to seek divorce would breach his 
marital prerogatives. Shaybanl observes that the Medinans did not 
set a strict time limit after which a wife had the right to divorce, as vari- 
ous circumstances could temporarily interfere with a husband's fulfill- 
ment of his duty. Taking this logic further, Shaybanl constructs a 
scenario to illustrate that a man otherwise capable of supporting his 
wife might be prevented, through no fault of his own, from doing so. A 
wealthy man traveling on pilgrimage might be robbed. Because he 
would not know anyone to borrow from, he would temporarily be un- 
able to maintain his wife, "though he is among the wealthiest in Iraq." 
"Are he and his wife separated?" Shaybanl demands . 104 It would not 
be fair to such a man to allow a wife who disliked or hated him ("takra- 
huhu imra’atuhu") to take advantage of his predicament to obtain a di- 
vorce. The possibility that her dislike of him might itself justify divorce 
was so far outside ShaybanI's frame of reference that he did not even 
entertain it. 

He proceeds to argue, though, that a woman is not entitled to di- 
vorce from even a husband utterly incapable of maintaining her. To 
justify his view, he presents a famous account of the Prophet marrying 
a man to a woman for a dower of what the groom could teach her from 
the Qur’an. This anecdote appears frequently in legal discussions of 
dower as an exception to standard rules. Here, Shaybanl ingeniously 
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draws a different lesson: the Prophet married the couple knowing full 
well that the husband had nothing with which to support his wife. 
The Prophet would not have done this if poverty were grounds for di- 
vorce . 105 Here, as is often true when the Hujja draws on prophetic ex- 
ample, the tone shifts from legal hairsplitting to pious moralizing. Lack 
of support becomes an opportunity for the wife to exercise patience 
and piety . 106 The Companions of the Prophet were poor, and their fami- 
lies (i.e„ wives), like those of the Prophet, suffered hunger. If lack of 
support entitled a woman to seek a divorce, then "each of these [men] 
would have been obligated to separate from his wife if she requested it 
of him ." 107 Shaybanl counts on his audience's abhorrence of that no- 
tion. His rhetorizcal strategy depends on their identification with these 
exemplary men of Islam's first generation. For the jurist, and presum- 
ably for his audience as well, it was inconceivable that these respected 
forbears could be challenged in this way. 

ShafiT rejects both approaches and allows a wife to opt for an irre- 
vocable separation after only three days of nonsupport. The rapidity 
and ease with which she could gain divorce stands in contrast to both 
the vague Malik! affirmation of her right and the intransigent HanafI 
denial that any such right existed. It modifies and strengthens the Ma- 
likI view, in the face of HanafI critique, that divorce for nonsupport was 
permissible. In systematizing doctrines on this point, ShafiT renders 
spousal claims interdependent in a way that they are not in either Ma- 
likI or HanafI texts: a husband's right to continue the marriage was tied 
inextricably to his control over his wife's movements and rendered con- 
tingent on his performance of his duty of support. ShafiT argues that 
a husband could not fairly "detain" (or retain, or constrain) his wife 
while he failed to provide for her. So, "if he cannot find the means to 
maintain her that she should be given the option between staying with 
him or separating from him." During those days when he did not pro- 
vide for her, he could not prevent her from leaving the dwelling to 
work or seek sustenance. His control over his wife's mobility depended 
on his provision of support. After three days of nonsupport, a wife could 
seek the authority to have her marriage judicially and irrevocably dis- 
solved. Should she choose to remain with him, she was not bound to 
endure poverty forever but could have a new three-day deadline set 
whenever she wished. This rule contrasts sharply with two other cases 
where ShafiT allowed her to seek judicial divorce: when the husband's 
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impotence prevented consummation of the marriage and when the 
husband proved unable to pay dower in an unconsummated marriage. 
In these cases, the wife had a one-time right to choose separation. A 
more detailed exploration of dissolution for impotence will help in un- 
derstanding the ShafiT arguments on dissolution for nonsupport. 

Sunni authorities were united in the view that a wife was entitled 
to dissolution of her marriage if her husband failed to consummate 
it . 108 In the absence of any explicit text of Qur'an or sunna on the mat- 
ter, they drew on a precedent from ‘Umar ibn al-Khattab. When a wife 
complained to the authority of her husband's impotence, he was to set 
a deadline of one year during which the husband had to consummate 
the marriage. If he failed to consummate it, at the end of the year the 
marriage could be dissolved. MalikI texts imply that the marriage would 
automatically dissolve when the term expired, whereas Hanafls and 
ShafiTs gave the wife an option, when the year was up, between sepa- 
ration and remaining married. Her choice was definitive. If she stayed, 
she had no further option to separate as a result of her husband's impo- 
tence, even if the marriage was never consummated. As the Jami‘ al- 
Saghir puts it, "If she chooses him, she has no option after that ." 109 

This agreement on the proper way to handle claims of impotence 
becomes central to ShafiT's argument against Abu HanTfa's views on 
dissolution for nonsupport. In the Umm, ShafiT reports a conversation 
with an interlocutor who expresses the view that nonsupport is not 
grounds for divorce. ShafiT acknowledges that no scriptural text (for 
him, Qur'an or sunna) explicitly requires dissolution, but argues that 
the husband's obligation to maintain his wife is clear. It can be "in- 
ferred" from the sunna "that he may not, and God knows best, retain 
her for himself, deriving enjoyment from her and keeping others away 
from her, [compelling her] to make do with him alone, while he denies 
to her what is assigned to her from him, because he is incapable of ful- 
filling it, and the lack of maintenance and clothing ruins her so that 
she dies from hunger, thirst, and exposure ." 110 Having dramatically 
outlined the harm that would befall women in such cases, he moves on 
to ‘Umar's precedent. At one point in his career, ‘Umar had ordered 
soldiers to either support their wives or divorce them. The citation of 
‘Umar's view here serves a dual function. First, it serves as evidence, 
acceptable in instances for which there is no explicit scriptural text, for 
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dissolving marriages in cases where husbands cannot support their 
wives. Second, and more important, it provides an opening for ShafTI 
to attack the Hanafi position as inconsistent. Hanafi rejection of ‘Umar's 
precedent in the matter of nonsupport appears capricious in light of 
Hanafi acceptance of ‘Umar's precedent as authoritative on the impo- 
tent husband. 

ShafTI then proceeds to argue on the basis of the relative impor- 
tance of the wife's rights in these two cases. His imaginary Hanafi 
mouthpiece had stated that "intercourse is one of the contractual claims" 
established by marriage (al-jimamin huquq al- c uqda). When pressed as to 
whether the wife's rights were to regular intercourse, as was customary 
(kamayujami al-nas), or to one act of intercourse, he first states that she 
has an ongoing right to regular intercourse. However, Shafi‘1 forces the 
admission that she was not entitled to divorce for lack of sex after con- 
summation. Shafi‘1 seizes on this concession to compare the wife's right 
to (one act of) intercourse to her right to food, and to argue that the for- 
mer was far less important: "Loss of sexual intercourse is nothing more 
than loss of pleasure and offspring, and that does not destroy her self; 
but leaving off maintenance and clothing leads to the destruction of her 
self." 111 He notes that in extreme need God permits people to eat forbid- 
den things; however, overpowering desire for sex never permits any- 
thing that God has forbidden. Thus, ShafTI argues, to dissolve a marriage 
for failure to consummate it but not for something that threatens the 
wife's physical survival was to allow separation for the lesser of two 
harms and not the greater. 

Two elements of ShafTI's argument deserve emphasis. First, he ap- 
peals to an audience of educated legal thinkers who share his perspec- 
tives on textual evidence, precedent, and consistency. If his audience 
did not care if one was consistent in one's use of sources, there would 
be no point calling up the competing precedents from ‘Umar. We may 
assume that if this portion of the Umm reflects an actual encounter, the 
debate was more balanced than it might appear, and that it is only in 
ShafTI's recollection that he so easily gets the better of his opponents. 
Nonetheless, the disputants share certain points of departure. Second, 
and deeply revealing of shared gendered assumptions, the success of 
this argument hinges on a view of wives' enforceable sexual rights 
being so restricted as to be essentially meaningless. 
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Conclusion 

For the Muslim jurists, sex is a husband's right and support is a wife's 
right. Many things about marriage flow from this simple exchange. A 
brief comparison between Muslim and rabbinic treatments of mainte- 
nance in marriage reveals the Muslim configuration of expectations 
about sex, money, and domestic service to be distinctive. A Jewish 
husband maintained his wife in part because of the marriage portion 
that she brought with her into the marriage and that remained with 
him during the marriage, much as dowry did in Roman marriage . 112 
Although Muslim women frequently brought wealth and household 
goods into marriage, the model of dower and milk shared by formative- 
period authorities neither requires such transfers nor is entirely capable 
of assimilating them; they do not fit into the formulation of marriage as 
or like a sale. Similarly, though most Muslim women presumably did a 
fair amount of housework in practice, the contrast between a wife's sex- 
ual duty and a servant's duty of service differs from rabbinic formulations, 
where a wife's work and that of her servant were aggregated: a wife who 
brought a certain number of servants to her husband's home was ex- 
empted from performing some (though not all) domestic duties . 113 

The most obvious difference between rabbinic and Muslim juris- 
prudential discussions of spousal rights is in regard to sex: who has the 
right to claim it and who has the duty to perform it. Though the rabbis 
occasionally discuss recalcitrant wives, and what a man whose wife re- 
peatedly refuses him may do (generally, fine her), they frame marital sex 
in terms of the husband's obligation to have intercourse with his wife. 
The frequency of this duty (called onah) depended on his occupational 
status, but the notion that it was the husband's duty shifts the entire 
frame of reference . 114 For the rabbis, marriage still essentially consisted 
of gender-differentiated claims; the key differences were that the wife's 
duties were domestic rather than sexual and that her support was not 
exchanged for her sexual availability. This does not mean that the rab- 
bis did not presume a patriarchal and androcentric framework for sex- 
uality. "Male dominance," Judith Plaskow argues, "shapes every aspect 
of sexual relations, from the basic structures of marriage, to the expec- 
tations surrounding sexual relations within it, to the regulation of 
sexual interactions outside the marital bond ." 115 My point in discussing 
"the marital debt rabbinic style " 116 is not to set it up as an ideal against 
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which the Muslim model can be measured. I mention it to highlight 
the internal coherence of a legal model that contrasts sharply with that 
of the Muslim jurists. Sex, support, reproduction, and household labor 
are common concerns for the rabbis and their Muslim counterparts, 
but what they do with them differs considerably. 

In the Muslim case, a wife's sexual availability was vital and the 
extent to which it was intertwined with support varies only when other 
legal-methodological principles are brought into the mix. The Shafi‘1 and 
HanafI agreement that only the wife's availability to the husband matters 
in determining when she may claim maintenance highlights the one- 
sided nature of this right. The Malik! position that a husband not yet ca- 
pable of intercourse need not maintain a grown wife reflects a different 
legal principle that supersedes the standard rule about the wife's avail- 
ability. It is not so much that the rules are incompatible as that the jurists 
draw on different principles in order to make their rulings. 

For all, the commencement of maintenance payment clearly de- 
pends on the wife's sexual availability. Dower payment correlates to a 
woman becoming sexually lawful to her husband, but maintenance is 
linked to his ongoing right to exercise power over her movements and 
to enjoy her physically and sexually whenever he wishes. The wife's 
support was either premised on the husband's right to derive enjoyment 
from her or compensated her for the restrictions placed on her mobility 
and behavior. During a marriage, these were linked: to be sexually 
available to her husband, a wife had to remain at home and not rebuff 
her husband's advances or do anything that would prohibit intercourse, 
such as undertake a voluntary fast, without his permission. After an 
irrevocable divorce, only the restrictions on her mobility (and remar- 
riage) persisted. The HanafTs alone considered these sufficient reason to 
continue the wife's right to maintenance during her waiting period if 
she was not pregnant. 

The wife's right to maintenance was contingent on her satisfactory 
performance of her duties, but a husband's right to derive enjoyment 
from his wife and to restrict her movements depended less on his per- 
formance of his financial obligations. And yet, though the formative- 
period jurists construed a Muslim husband's marital obligations as pri- 
marily financial (he paid dower and gained legitimate sexual access to 
a wife; he paid maintenance and could expect sexual availability in 
return), one of a man's marital duties concerned his behavior rather 
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than his expenditures: he was required to apportion his time among 
his wives, if he had more than one. The wife's claim to regular visits 
from her husband shifted marriage from a commercial logic based on 
dominion toward an intimately personal one grounded in reciprocity. 
The next chapter will explore how the jurists' discussions of apportion- 
ment (qasm) mediated these two realms . 117 
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Rafi‘ b. KhadIj had been married to one woman for many years when 
he "married a young lady and favored the young one over" his older 
longtime wife, whose name the Mudawwana does not report . 1 Complain- 
ing of favoritism toward her new co-wife, she requested divorce. Raff 
complied, pronouncing a single, revocable divorce. Before her waiting 
period expired, she regretted her decision. At her request, he took her 
back. Yet the favoritism still bothered her and she asked for divorce 
once more. Again she regretted it; again, he took her back. The favorit- 
ism continued, however, so she sought divorce a third time. Raff re- 
plied that only one divorce remained and gave her a choice: she could 
remain despite the favoritism or be irrevocably divorced. She chose to 
stay. According to the Malik! authorities who recount this case in the 
Mudawwana, Raff did nothing wrong. In fact, he seems to have done 
everything right. He did not divorce her until she requested it. He did 
not take her back except at her behest. Raff's wife had options, even if 
she found them unpalatable. Her predicament reveals the irresolvable 
tensions between ideals about fairness and good treatment and the messy 
realities of human emotions and behaviors. 

The Mudawwana ' s section "Apportionment between wives" affirms 
both the wife's right to a share of her husband's time and the lawful- 
ness of her giving up this right. In one scenario, a woman stipulates at 
the outset of her marriage that her husband may favor a previous wife, 
giving up her claim to an allotment of his time. Malik declares this 
agreement invalid; a woman's portion of her husband's time is "one of 
the obligations of marriage" and she has a right to her turn . 2 But in 
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another scenario, a woman is married to a man who "dislikes her and 
wants to divorce her." What if, Sahnun asks, she says to him, " 'Don't 
divorce me, and I give all my days to my co-wife (sdhibati); don't allot 
anything to me' or she says to him 'Marry another in addition to me 
and I will give all my days to the one you marry in addition to me '?" 3 
Ibn al-Qasim responds with Malik's matter-of-fact view that "there is 
no problem in that and he doesn't allot anything to her." The juxtaposi- 
tion of these cases reveals a seeming contradiction at the heart of spou- 
sal intimacy. Providing for favoritism in a marriage contract vitiates an 
essential element of marriage, but allowing favoritism is acceptable 
later to avoid a divorce. This tension between the permissible and the 
desirable points to the limitations of law as a means to achieve fairness. 
On the one hand, an ideal of mutual companionship informs the ju- 
rists' work. On the other, as with RafT's wife, the looming presence of 
unilateral divorce and the possibility of polygyny undercut the ideal. 

Wives' sexual rights are an essential, if unstated, undercurrent to 
these discussions of polygyny. Just as the husband's sexual claims over 
his wife come to the fore in discussions of the support obligation, the dis- 
missal of women's claims to regular sexual contact with their husbands 
emerges from discussions of a husband's allocation of his time among his 
wives. But to see this, we must read those passages with a squint: a wife's 
claim to sex does not emerge as a legitimate question within juristic ru- 
brics, even as the differentiation between wives and concubines in this 
and other regards remains a significant concern of theirs. As Rachel 
Adler points out with regard to rabbinic texts, legal categories emerge 
from the priorities and interpretive preconceptions of the scholars who 
frame them . 4 These categories in turn structure the types of answers that 
can be given but also, more basically, the types of questions that are 
asked. Certain questions (for instance, how does the permissibility of po- 
lygyny affect wives' ability to negotiate equitable agreements with their 
husbands?) remain unaskable. 

In the case of apportionment between women, differences in ter- 
minology among groups of jurists affect their rulings and also reveal a 
great deal about their visions of women's sexual rights. Their concep- 
tual language both reflects and shapes their views of what constitutes 
fairness between wives. In regulating the minutiae of allocating time, 
making up for lost turns, and the effect of various behaviors by either 
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spouse on the other's right or duty of apportionment, Shafi‘1 is con- 
cerned with ensuring justice ( c adl), while Malik focuses on avoiding 
partiality (mayl). Abu Hanlfa and his followers object to favoritism, but 
remain largely silent on questions of apportionment except for the ques- 
tion of the wedding nights due to a new bride, a topic that provides an 
important glimpse into the gendered division of spousal claims. 

The second part of this chapter discusses what transpires during a 
woman's turn, focusing on how the right to ask for or decline sexual 
activity is gendered. Here, male sexual refusal leads to very different 
consequences from those of female refusal. Despite an underlying agree- 
ment about which obligations were enforceable (women's right to time 
and support, men's right to sex) and which were not (women's right to 
sex), the texts differ in the tone with which they address these points. 
Oaths of abstinence, discussed in the third section of this chapter, 
show that the jurists (though again varying in their approaches) ulti- 
mately agree that wives have few, if any, enforceable sexual claims 
after consummation. The final section of this chapter returns us to 
the case of RafT's wife and those like her who try to ward off divorce 
by forgoing their allocated time. The wife's claim to her allotted turn, 
and her right to demand a resumption of her turns at any time after she 
had agreed to forgo them, existed within an asymmetrical spousal 
relationship. 

I will argue that the jurists' attempts to ensure fairness in marriage 
were limited by their adoption of a strongly gendered model of interde- 
pendent spousal rights and duties. Taken cumulatively, the regulations 
surrounding apportionment and abstinence demonstrate that even when 
individual jurists wanted to enforce wives' rights to marital intimacy, 
their insistence on a gendered division of marital claims prevented 
them from doing so. Moreover, the culture of legal disputation in which 
pressing arguments to their fullest extension became necessary to for- 
mulate logically defensible, internally consistent positions led to the 
systematic discounting of women's claims. Even basic considerations 
that should have been uncontroversial, given the jurists' stated com- 
mitments to wives' rights, became indefensible under these rules of 
engagement. Reading these texts only for the rules that they can enforce 
is, at one level, necessary (there is a bottom line when it comes to wom- 
en's rights), but at another level deeply misleading. 
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Taking Turns 

Perhaps the best example of the extent to which jurists' categories 
shape their reasoning is found in their discussions of apportionment. 
The choice to discuss cohabitation and the intimate relations of spouses 
as a matter of allocating time between co-wives has profound ramifica- 
tions, including the treatment of polygny as normative. Instead of ori- 
enting their discussions around the permissibility of polygyny or the 
rights of women to companionship from their husbands, the jurists' 
relevant category was apportionment. Though they did come to address 
issues such as women's claims to time and sex within the confines of 
the discussion of apportionment, the category itself was an androcen- 
tric one, concerned with male obligation . 5 Polygyny itself merited no 
special reflection. Texts addressed stipulations against polygyny — 
usually void unless attached to an oath of divorce, except under HanbalT 
doctrine — and which women could not be combined in marriage, con- 
currently or sequentially, but never questioned the basic premise that a 
man could be married to more than one woman at a time. Discussions 
of apportionment went one step further: polygyny appeared not only as 
permissible but normative. By defining husbands' duty as dividing time 
among wives, rather than as spending time with wives, polygyny be- 
came the norm and monogamy the exception. Cohabitation, as a hus- 
band staying with each wife in turn, presumes that spouses do not share 
a single residence full time. Under the rubric of apportionment, a lone 
wife appeared as an exception. Even in this instance the jurists ac- 
counted for the "monogamous" husband's sexual access to one or more 
female slaves. Whatever the demographic reality concerning multiple, 
concurrent lawful sex partners, the idea of polygyny fundamentally 
shaped the regulation of marital intimacy for everyone . 6 

Muhammad's personal precedent emerged frequently in discus- 
sions of apportionment. His behavior was the basis for the commonsense 
standard in allocation. Assuming all wives were free, a husband ought 
to spend one night in turn with each wife. (A man married to both a 
free woman and an enslaved woman owed two nights to the free 
woman for every night spent with the slave, except according to Malik, 
who consistently differentiated less between enslaved and free people 
than his counterparts. He seems to have held that both free and slave 
wives were to receive the same number of nights. Other Medinan au- 
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thorities, such as Sa'Id b. al-Musayyab, ruled that slaves received half 
the allocation of free wives .) 7 

Could a man modify the length of each turn without tampering 
with the overall proportion of nights granted to each wife? Abu Hanlfa 
does not state so directly, but in one report allows a man to choose even 
the length of turn granted to a new bride. ShafiT thought it permissible. 
If a man with two wives "wants to allot his time two nights and two 
nights, or three and three, he may do so ." 8 Malik and the other Medi- 
nan authorities whom Ibn al-Qasim cites disallow it. The Mudawwana 
focuses on the example of Muhammad and his Companions : 9 

I said: If two women are under (i.e., married to) [one] man, is he per- 
mitted to allot two days to this one and two days to that one, or a 
month to this one and a month to that one? He said: I have not heard 
Malik say anything except "A day to this one and a day to that one." Ibn 
al-Qasim said: What has been established from the Messenger of God, 
may God's blessings and peace be upon him, and his Companions suf- 
fices for you in this [matter]. It has not reached us that any of them 
allotted [his time] except a day for her and a day for her . 10 

Ibn al-Qasim proceeds to report an incident on Malik's authority that 
bolsters his view that a husband must alternate days. "‘Umar b. ‘Abd 
al-‘AzIz perhaps became angry with one of his wives, then he came to 
her on her day and slept in her room." Ibn al-Qasim deduced that "if it 
were permissible for him to allot two days to this one and two days to 
that one, or more, he would have stayed with the one with whom he 
was pleased until he was pleased with the other and then made up her 
days to her ." 11 The husband's feeling toward his wife was irrelevant. He 
was obligated to allot her turn to her, even if he would prefer to stay 
with another of his wives. The basic formula of one night each for a 
man's wives served to ensure fairness between them. 

Implicitly, the minimum allocation of time for a free wife was one 
of every four nights — what she would get if married to a man with the 
legal maximum of four wives. This unofficial one-in-four standard re- 
curs in various texts. ShafiT's two-and-two or three-and-three alloca- 
tion would give each wife at least one of every four nights, though this 
would no longer be the case if more than two wives were involved. Ma- 
lik applied the one-in-four standard when a man with only one wife 
spent time with his concubines. He could stay one day with his wife and 
then spend two or three days with one or more of his concubines. One 
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Medinan judge with a favorite umm walad, a slave who had borne him 
a child, was known to do so, and Malik saw "no problem" with this 
behavior . 12 The issue was not parity between a man's wife and his con- 
cubine, as the latter, even if she were his umm walad, had no claim on 
his time . 13 At stake, rather, was the husband's freedom to spend his 
time as he chose as opposed to the wife's right to a portion of his time. 
ShafiT stated that a man could refrain from visiting his wife or wives 
completely, so long as the proportion of time spent with each wife rela- 
tive to any other or others did not change. "The slaves do not have an 
allotted portion along with his spouses. He may visit them (faya’tihunna), 
and have intercourse [with them], however he wishes, more or less than 
he goes to his wives, during the days and the nights." He must, though, 
abstain from all of his wives equally, "just as he may travel and be ab- 
sent from his wives in [another] city." When he resumes taking turns, 
"he does justice between them .'' 14 A wife's allotted share was not a right 
to an absolute amount of time with her husband but only to fairness in 
relation to her co-wives. 

In evaluating men's behavior in allocation, ShafiT and his disciple 
al-Muzani focused on doing justice, while Malik and his followers stressed 
the avoidance of partiality. Divergent rules flowed from these starting 
points. We see this most clearly when circumstances such as travel or 
illness disrupted the normal apportionment of turns. ShafiT justice de- 
manded a strictly equal allocation of time, but the MalikI focus on mo- 
tivation meant that even spending unequal time, if done for a legiti- 
mate reason and not out of partiality, did not necessarily violate the 
obligation to be fair. 

The Mudawwana's discussion of a man's choice of travel partner 
shows the calculations: 

I said: What if he travels with one of them to his landed estate (day ‘atihi) 
and for a need of his, or he makes pilgrimage with one of them, or 
makes the lesser pilgrimage (umra) with her or takes her on a military 
expedition (ghazd biha), then he arrives [home] to the other one and she 
requests of him that he stay with her the same number of days that he 
traveled with her companion? He said: Malik said: She is not due that. 
Instead he begins apportioning anew between them and the days that 
he was traveling with his [other] wife are ignored, except in the case of 
military expeditions . 15 

Ibn al-Qasim here permits, in accordance with the teaching of Malik, a 
major departure from the one-night rule that governed the division of 
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time when a husband and his wives were together; a husband could 
choose the wife with whom he wished to travel: "He may take which- 
ever one of them he wishes unless his taking one of them is due to 
partiality (‘ala wajh al-mayl) towards her and [inclination] away from 
his other wives ." 16 Military expeditions merit special consideration be- 
cause a relevant prophetic precedent exists. But though Ibn al-Qasim 
recalls the Prophet's practice of drawing lots when he wished to travel 
with one or some of his wives, he does not consider it binding. Instead, 
he turns to his authoritative predecessors among the jurists: "I did not 
hear Malik say anything about the case of military expeditions except 
that Malik or someone else mentioned that the Messenger of God, may 
God's peace and blessings be upon him, used to draw lots between [his 
wives]. So, rather, in the case of military expeditions he has to draw 
lots between them. But my opinion is that all of this is the same, mili- 
tary expeditions and other [travel ]." 17 Ibn al-Qasim bases his own view 
on a legal similarity between the cases, ignoring prophetic precedent. 
This cavalier treatment of prophetic example contrasts with Ibn al- 
Qasim's earlier insistence regarding the question of the length of each 
wife's turn, that "what has been established from the Messenger of 
God . . . suffices for you." Here, the husband may travel with "which- 
ever one of them he wishes," without the duty to make up the lost turns 
of those who remained at home, provided only that his choice is not 
guided by partiality. 

Besides favoritism, what would lead a man to choose one wife as 
travel companion rather than another? The Mudawwana poses a sce- 
nario in which one wife's admirable moral and administrative qualities 
lead to her indispensability at home: "If he goes out with her, and 
draws her lot, his wealth and children will be jeopardized and harm 
will come to him as a result." In this situation, he could legitimately 
choose her co-wife, "who does not have that capacity or that reliability, 
so instead he travels with her to lighten her burden and because of her 
uselessness (li qillat manfa‘atiha) in what he might delegate to her from 
his estate and his affairs and in his [lack of] need for her to act on his 
behalf in his [affairs ]." 18 The text recognizes women's varied capacities 
and the possibility that a wife could be a capable companion and help- 
mate for her husband. For her to act on his behalf in managing his es- 
tate and household exceeds what can be expected from her legally and 
goes beyond the quid pro quo logic of interdependent rights. Yet her 
performance of these tasks does not earn her compensatory time on his 
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return. Her impressive skills and capabilities do nothing to alter the hus- 
band's prerogative to decide whom he takes with him on a journey. 

The Maliki focus on avoiding partiality, with only exceptional ref- 
erences to doing justice, drew implicitly on the Qur'anic assertion that 
doing justice is an impossible, and therefore inappropriate, standard. Q. 
4:129 declares, "You are never able to do justice between wives even if 
you desire to; but do not incline completely away (la tamilu kulla al- 
mayl) from a woman." The Mudawwana only alludes to the Qur'an, but 
the Umm's hermeneutical approach on the same subject is explicitly 
scriptural, quoting the Qur'an and referring to its provisions. Lest his 
insistence on a husband's duty to do justice between wives seem to con- 
tradict the Qur'anic declaration that justice is impossible, Shafrl inter- 
prets the verse through the lens of a prophetic hadith that narrows the 
scope of justice in conjugal matters. The Prophet acknowledges that he 
allocates equally that which he controls ("ma amliku"), which ShafiT 
understands to be his actions, while God is responsible for what he 
cannot control — in ShafTI's interpretation, his emotions. 19 Although 
justice might be impossible in matters of the heart, feelings are irrele- 
vant; God judges on the basis of one's actions and statements. Justice 
required avoiding any inequity in word or deed (though it did not ex- 
tend to equality in sexual matters), specifically in the measurable di- 
mension of time spent. Such inequity constituted the "inclining com- 
pletely away" that the Qur'an forbade. ShafiT's restrictive exegesis argues 
for justice as a positive and objective standard in apportionment in con- 
trast to the Maliki focus on avoiding partiality, a negative and subjec- 
tive measure. 20 

The divergent effects of using "avoiding partiality" or "ensuring 
justice" as organizing rubrics become clearer when travel or illness dis- 
rupts the normal order of rotation. Malik forgives an imbalance of time 
as long as a man avoids favoritism. As with travel, where "he may take 
whichever one of them he wishes unless his taking one of them is due 
to partiality towards her and [inclination] away from his other wives," 21 
a husband might have a valid reason, such as illness, for departing from 
an equal division while at home. If capable of continuing his visita- 
tions, he had to do so. However, according to Malik, if his illness was so 
grave that he could not do so, "then I see no problem with him staying 
wherever he wishes, unless it is out of partiality.'' 22 No makeup of 
missed turns was due. Even if a man simply shirked his responsibility 
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to one wife by staying with another for a month, Malik condemned his 
actions but did not require him to make up the time, only noting that 
if he persisted in his unfair treatment he could be punished . 23 

Shafi'T, by contrast, defined justice as precisely equal allocation of 
time. But justice could involve a substitute mechanism of lot drawing, 
as with travel. If a husband intent on a journey drew lots to determine 
which wife would accompany him, he thereby exempted himself from 
the need to make up the time to those who remained behind. Should 
he fail to draw lots, he was obliged to make up the time . 24 Drawing lots 
to choose whom to take on a journey demonstrated a concern for strict 
fairness to individual wives . 25 Random selection made the process ac- 
ceptable: each wife had an equal chance of being selected. (However, if 
after drawing lots the husband decided that he would rather travel 
alone than with the wife whose lot was drawn, he could leave her at 
home without penalty as long as he did not take another in her place — 
humiliating for the woman, perhaps, but legally acceptable, as a man 
could not be forced to spend time with his wives.) The Umm's discussion 
under "Juristic Disagreement on Apportionment during Travel" offers a 
rationale in the context of rebutting a putative Hanafi position. Accord- 
ing to the Umm, Hanafis held that a man had to make up travel days to 
those who remained behind, whether he selected his travel partner 
himself or chose her by lot. This Hanafi position — as far as I can tell not 
corroborated in formative -period Hanafi sources — rectifies the per- 
ceived deficiency of the Maliki view, which is overgenerous toward the 
husband, by positing the need to make up days. Shafi'i substitutes the 
equal chance of each wife in the selection process for the equality of 
time. 

Apart from travel, though, strict equality of time governed Shafi'i 
regulation. If a husband missed or shortened a visit with one of his 
wives because of illness or some other pressing necessity, ShafiT insisted 
on his making up the time scrupulously . 26 If a wife fell seriously ill, her 
husband could remain with her until she recovered or died; if she died, 
he could remain until her corpse was buried. Nonetheless, even in this 
admittedly extreme case, he was still obliged to make up the lost nights 
to his other wife or wives. A husband who sickened had to continue his 
rounds unless he was too weak to do so. Then he might remain where 
he took ill (not, as in the Maliki view, "wherever he wishes") until capa- 
ble of resuming his visitations. Then he had to make up to his neglected 
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wife or wives the same amount of time he spent, in his grave illness, 
with one wife. 

The choice of organizing concepts resulted in real differences in 
doctrine with regard to calculating wives' rights to a portion of their 
husbands' time under the exceptional circumstances of travel, illness, or 
a man's shirking of his duty. Yet despite these differences, there was 
important common ground among the formative-period jurists. The pre- 
sumption of multiple wives indelibly stamped jurists' thinking about 
cohabitation. Their rules sprang from the notion that a wife had no en- 
forceable claim to an absolute proportion of her husband's time, though 
Malik does suggest that even if he visits his concubines, she should get 
one of four nights. However, she may not object to his travel; it goes 
without saying that a man's wives have no right to restrict his move- 
ments in order to have their regular turns with him. Even to consider 
the question makes no sense: no jurist asks whether a man's wife may 
prohibit him from traveling to ensure her share of his time. Juristic dif- 
ferences regarding the selection process for travel are slight in compari- 
son to their agreement on the husband's right to take some or all of his 
wives with him if he wished and the wives' obligation to accompany 
him if chosen . 27 At the same time, no wife has a right to go with him. 
As ShafTT puts it, "he is not obligated to take [all of] them or any of 
them." A wife claims a portion of her husband's time, but the overarch- 
ing context is still that of her availability to him, not the reverse. Fi- 
nally, and only alluded to briefly thus far, the jurists agree that what- 
ever standard of fairness governs apportionment, equality in sexual 
matters is neither obligatory nor expected. Later sections of this chapter 
will address this question of sexual rights more directly. First, however, 
I turn to the wedding nights. 

Wedding Nights 

When a man marries a woman, how many nights may or must he stay 
with her? Does this change depending on whether she is a virgin? And 
if he already has a wife or wives, what about her or their share of his 
time? When an already married man takes a new wife, the requisite 
wedding nights may interfere with his duty to his other wife or wives. 
Jurists' various approaches to these questions illustrate their common 
dependence on a view of gender- differentiated spousal claims, their 
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diverse ways of drawing on scriptural texts to render rules, and the re- 
finement of doctrines through debate and disputation. 

Malik's view can be summed up as follows: a virgin bride is due 
seven nights with her groom; a non-virgin, three. These are her right 
and are not counted against her in calculating each wife's turn; the 
husband begins apportionment with a clean slate after the wedding 
nights: "If the man has another wife, he divides his time equally between 
them after the wedding nights. He does not count the wedding nights 
against the one he has just married ." 28 The Muwatta’ invokes prophetic 
precedent for its distinction between virgin and non-virgin brides. 
When the Prophet married Umm Salama, a widow, he gave her a choice: 
"If you wish, I will spend seven [nights] with you and then spend seven 
with them. If you wish, I will spend three with you and then visit them 
in turn ." 29 She replied, "Spend three." The text goes on to report Anas 
b. Malik's maxim: "Seven for the virgin, and three for the non-virgin." 
Umm Salama's choice between three and seven nights raises the tricky 
issue of whether the wedding nights are the wife's right. This issue is 
absent from the Muwatta but present in the Mudawwana, where the 
treatment of the topic implicitly responds to HanafT critique. MalikI 
authorities understand the Prophet's granting Umm Salama a choice 
between three and seven nights to mean that as a non-virgin she was 
entitled to three nights with her new husband that would not need to 
be made up to his other wives. However, if she were to take the full 
week offered to her, it would need to be made up in its entirety to the 
others. In the Mudawwana, Ibn al-Qasim affirms that the wedding 
nights are the bride's right and the husband cannot choose to forgo 
them . 30 Both the virgin and the non-virgin have a claim to the wedding 
nights: "Seven for (li) the virgin and three for (li) the non-virgin." The 
preposition li, "for" or "due to," stands opposed to ‘aid, "upon" or "due 
from": "And you are told in the hadith of Anas b. Malik that these are 
for the woman and not for the man." Three elements thus constitute the 
MalikI doctrine on wedding nights: they are the bride's right, they need 
not be made up to any additional wives, and their number depends on 
whether she has been previously married. 

Both the Muwatta ’ Shaybanl and the Kitab al-Hujja argue, on the 
authority of Abu Hanlfa, against two of these points: the differentiation 
between virgin and non-virgin brides and the exemption of the wed- 
ding nights from the rules of apportionment. Instead, al-Shaybanl 
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states that all brides receive the same number of nights and that those 
nights must be made up to each of a husband's previous wives. (The 
Kitab al-Hujja further attributes to Abu Hanifa the view that the hus- 
band could determine how many wedding nights were to be spent with 
the bride.) This view that the wedding nights had to be made up to a 
man's other wives responded to a perceived flaw in the Malik! position, 
which ignored the conflict between the bride's right to wedding nights 
and the other wives' rights to their allotted turns. Shaybani criticizes 
Malik! doctrine for giving a new bride wedding nights at the expense of 
the turns of her co-wife or co-wives. Abu Hanifa resolves the problem by 
making the wedding nights simply a regular part of a man's apportion- 
ment to his wives. 

These Hanaf! texts treat hadith strategically, addressing them where 
necessary to bolster their arguments. They do not, however, serve as the 
starting point for Hanaf! doctrines in the way that they do for the Ma- 
likis. Behnam Sadeki, in treating the topic of prayer, argues that Hanaf! 
jurisprudence is "nearly maximally hermeneutically flexible," meaning 
that the contents of hadith do not determine Hanaf! doctrines . 31 In the 
case of legal works specifically addressing Malik! doctrines, however, 
the hadith that serve as proof for their positions must be addressed. 
Both the Muwatta’ Shaybani and the Kitab al-Hujja address the hadith, 
either by interpreting the same hadith in a different way or by offering 
an alternate rendering. 

Hanaf! authorities dissolve the distinction between wedding nights 
and normal apportionment, and between new bride and an existing 
wife or wives, using variants of the Umm Salama hadith. The Muwatta ’ 
Shaybani presents substantially the same text as the Muwatta’ but prof- 
fers an alternate interpretation as authoritative: "If he spends seven 
with her, he must spend seven with them, he does not add anything for 
her and against them. And if he spends three with her, he spends three 
with them ." 32 Malik holds that after the three nights that are due to the 
new wife alone, the husband begins his regular rounds, taking equal 
turns with each. According to Shaybani, however, if he spends three 
nights with his new wife, he must also spend three nights with each of 
the others, lest he impermissibly favor the new wife. 

The Kitab al-Hujja expands on this need for equality, drawing ex- 
plicitly on prophetic precedent: 
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Muhammad said: Abu Hanlfa, may God be pleased with him, said 
about the man who marries a woman and [already] has another wife, 
whether the one he just married is [either] a virgin or a non-virgin: He 
does not stay with the one he just married except the same amount 
he stays with the other. If he wishes, he spends seven [days] with the 
one he married and spends seven with the other, and if he wishes, 
three [days] with the one he married and three with the other, and if 
he wishes a night and a day with the one he married and with the 
other, and so forth. He does not spend with the one he married [any 
time] except what he spends with the other [also ]. 33 

This passage reiterates the irrelevance of virginity to the number of 
wedding nights and asserts the need for spending equal time with the 
new wife and any other wife or wives. It also makes another point worth 
digressing briefly to address: Shaybanl reports Abu Hanlfa's state- 
ment that the husband had the prerogative to decide how many wed- 
ding nights a bride received: "If he wishes, he stays seven . . . and if he 
wishes, three . . . and if he wishes, a night and a day." If the wedding 
nights were nights like any other, the length of time spent with the 
bride became the husband's choice, provided the condition of equality 
was met. Nonetheless, the Kitab al-Hujja remains uncharacteristically 
reticent on this point, acknowledging it in passing but marshaling no 
evidence to contest the opposing view. Perhaps because the reports 
about Umm Salama, even in the preferred HanafI version, suggest that 
it is the bride who determines how many wedding nights she gets, 
Shaybanl skates over this issue even as he challenges other components 
of the Medinan reading of the hadith. 

The Hujja further contests the Malik! position by giving a version 
of the Umm Salama hadith that differs from that in the Muwatta 3 and 
the Muwatta Shaybanl. Shaybanl introduces the text in a way that 
makes clear it is intended to rebut Malik's position: "How can they say 
that [all seven nights would need to be made up] when the hadith has 
come about the Messenger of God, may God's blessings and peace be 
upon him and his family, when he married Umm Salama, may Exalted 
God be pleased with her, that he, may God's blessings and peace 
be upon him, said to her: "If you wish I will spend seven with you and 
spend seven with them; if you wish I will visit you and them in turn 
(durtu ‘ alayki wa c alayhinna j ?" 34 The key difference in the Prophet's 
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words appears in the last phrase: "I will visit you and them in turn." 
(The other version has "I will spend three with you then visit them in 
turn.") The parallelism between the bride and any previous wives 
avoids room for the misinterpretation (in Shaybani's opinion) that 
leads to the Malik! view . 35 Nonetheless, Shaybani condescends to 
argue in the Hujja against the Malik! position utilizing their preferred 
version of the tradition as well, as in the Muwatta’ Shaybani } 6 Here he 
appeals to logic, ft makes no sense to accept that the non-virgin bride 
has three nights that are hers by right and that need not be made up to 
co-wives, then state that if she takes the option of having seven nights, 
all seven would need to be made up. Instead, if three are her right, ex- 
empt from the regular apportionment, then only four would need to be 
made up to the other wives if she were to choose seven . 37 His phrasing 
"obligatory to her and upon them (i.e., the other wives)" depicts the Ma- 
lik! position as giving a bride rights against her co-wives. Taking the 
wedding nights from the allotted portions of co-wives is logically 
untenable. 

Shaybani follows his logical argument with an appeal to pro- 
phetic example. He elicits from the sunna a principle of nonfavoritism 
that explains both the Hanafi allocation and also the nondifferentia- 
tion between virgin and non-virgin brides. The Hujja explicitly links 
the two: "ft is not the right of the bride and the other [i.e., a previous 
wife] to [his] privacy with her except [with] equality, and we do not 
think that the Messenger of God, may God's blessings and peace be 
upon him and his [family,] favored the bride over those beside her and 
he did not favor the virgin over the non-virgin and he did not stay 
alone with them or have privacy with them except equally." In addition 
to being illogical, the Malik! interpretation of the Umm Salama ha- 
dith violates this principle of nonfavoritism, ft ought to be clear, says 
Shaybani, that the "the first part of the hadith enters upon the last"; 
that is, "it does not favor her against them in its first part when it says 
'If you wish, I will spend seven with you and seven with them.' Like- 
wise, in the last part indeed its meaning is: 'I will take turns with them 
like what I did for you.' " 38 

In contrast to the Hanafis, who treat the wedding nights as simply 
part of an ongoing allocation of time to a man's wives and who granted 
a newly married woman no special consideration, Shafi'i and al-Muzan! 
upheld both key elements of Malik's stance: that a husband spent a dif- 
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ferent number of nights with virgin and non-virgin brides, and that 
these nights need not be made up to any co-wives . 39 As they grappled 
with the challenge posed by the Hanafls to Malik's reasoning — one 
cannot simply ignore the question of how the wedding nights affect 
existing wives — the Umm and the Mukhtasar of al-MuzanT differ in how 
strictiy they separate male and female claims. The question of whether 
the nights are the wife's right or the husband's right turns out to be key. 

To sidestep the logical problem of favoritism of one wife over an- 
other, the Umm argues that a new bride is not really yet a wife and so 
the rules about apportionment do not apply to her. The husband has the 
right to depart from his normal apportionment of time in order to spend 
wedding nights with his bride: "ShafiT, may God be merciful to him, 
said: If a man marries a woman and consummates [the marriage] with 
her, then her situation is not the situation of [those wives] who are [al- 
ready] with him. If she is a virgin, he may stay seven days and nights 
with her, and if she is a non-virgin, then he may spend three days and 
nights. Then he begins the division (al-qisma) between his wives ." 40 Un- 
til her wedding nights have passed, "her situation is not the situation" 
of his existing wives. By framing the issue this way, ShafiT sidesteps the 
grounds on which the Maliki position was attacked by the HanafTs, 
that is, that one wife was being given time at the expense of her co- 
wives. In the Umm ' s formulation, the time spent with the new wife is 
simply an exemption of the husband from his regular duty, analogous 
(though this is not stated explicitly) to his right to travel without his 
wives or to abstain from visiting his wives in order to be with his concu- 
bines. However, unlike his unrestricted right to stay away from his 
wives in these cases, the wedding night exemption is limited. After 
seven nights (if a virgin), or three (if a non-virgin), the bride becomes a 
wife and may not receive preferential treatment: "She is one of them 
after her days have ended, and he may not favor her over them ." 41 (The 
shift from bride to wife is no doubt momentous in other ways as well, 
but the point at issue is the honeymoon period.) 

ShafiT justifies the husband's departure from his normal visita- 
tions of his previous wives, but by making the right to the wedding 
nights the husband's, ShafiT leaves open the possibility that the hus- 
band might not spend the requisite number of wedding nights with his 
new bride. ShafiT's compulsive separation of men's and women's claims 
precludes arguing that the bride has the "right" to wedding nights or 
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that the husband has them as his duty, which would effectively be the 
same thing. (Claims that are "for" [//] one spouse are "due from" [ala] 
the other.) Shafi‘1 must maneuver delicately to ensure the bride gets her 
wedding nights without suggesting that a husband and wife have recip- 
rocal, mutual claims. First, he speaks of the husband's right to spend 
wedding nights with his new bride and apart from this other wives: "If 
a man marries a virgin he may (kana lahu) stay seven nights with her 
and if a non-virgin, three. These nights are not counted against him 
and to his wives who were with him before her. ffe begins the appor- 
tionment from after the seven [or] from after the three [wedding 
nights]." If he fails to spend this time with his new bride, he must make 
it up to her: "And if he does not do this and he allots time to his wives, 
omitting [the wedding nights], he makes up that amount to either 
[bride, the virgin or the non-virgin] as if he left her rights in the appor- 
tionment and he makes it up to both of them." 42 He meticulously avoids 
any declaration that the wedding nights are the bride's right: "And it is 
not his right with regard to the virgin or the non-virgin except to stay 
with them [i.e., the brides] this number, unless they permit it." 43 It 
makes no sense to require the wife's permission to forgo the wedding 
nights if they were not her right. The husband had to make up any short- 
fall in the wedding nights to his bride, just as if he were to shortchange 
her in his allocation of time; functionally, the wedding nights were, as 
in Malik! doctrine, the bride's right, exempt from the usual rules of ap- 
portionment of time. The Umm goes to extraordinary lengths to avoid 
acknowledging this because this position was vulnerable to the same 
critique leveled by the Hanafis at the Malik! position: one wife was be- 
ing favored at the expense of the other or others. 

The subtlety of the Umm ' s argument stands out when juxtaposed 
to al-Muzani's matter-of-fact treatment of the wedding nights in his 
Mukhtasar 44 Al-Muzani simply says outright, without pussyfooting 
around, that the wedding nights are the husband's duty. At the same 
time, he declares that they are not to be counted against him by his 
previous wives, implying that they are his right with regard to his other 
wives. Like ShafTi, al-Muzani treads a fine line. The Prophet's words to 
Umm Salama were "an indication that if a man marries a virgin he 
must (alayhi an) stay seven nights with her, and three with the non- 
virgin, and it is not counted against him by his wives who were already 
with him before her" 45 The wedding nights were the husband's right 
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insofar as they could not be counted against him by his other wives and 
he was exempt from making the time up to them; in this, the Mukhtasar 
agrees with the Umm. The texts diverge, though, where al-Muzanl claims 
that ShahT holds that the wedding nights are a man's duty to his bride 
that he "must" fulfill. The Umm continually resists stating that the hus- 
band has the wedding nights as a duty upon him (alayhi) as well as 
being a right that he possesses (lahu), relying instead on circumlocu- 
tions such as Shafi'T's declaration that "he may stay (lahu an) . . . And it 
is not his right . . . except to stay with them this number [of nights]." In 
contrast to the Umm ' s painstaking separation, al-Muzanl summarizes 
Sha fi'T's rules commonsensically: the wedding nights were the husband's 
right with regard to his previous wives but his duty with regard to his 
new wife. 

The wedding nights have limited significance for the ongoing rela- 
tionship between spouses — at most, in ShafiTs formulation, the bride 
has a week before she becomes a wife — but they reveal a great deal 
about the jurists' visions of fairness regarding co-wives. As with other 
aspects of apportionment, fairness was necessary. But what precisely did 
it entail? The Malikls did not question how a new wife's claim to wed- 
ding nights interfered with any existing wives' rights. The Hanafls 
worried about favoritism toward the bride at the expense of her co- 
wives and insisted that any time spent with the bride be made up to the 
others. The ShafiTs made the point that the husband had a right to wed- 
ding nights with his new wife; for this reason, brides were temporarily 
exempt from the apportionment among his other wives. Did virginity 
merit special treatment? The Hanafis downplayed it, but others gave a 
virgin bride more time with her groom, or her groom more time with 
her. Why? The answer could be as simple as the presence of the three- 
vs. -seven distinction in the hadith account of the Prophet's wedding 
nights: it cried out for explanation. There are also hadith that recom- 
mend that men marry virgins, stressing their greater playfulness . 46 
This perspective suggests the husband's right to enjoy his virginal bride, 
but the emphasis on considering the wedding nights the wife's right 
suggests instead her need for greater time to become acclimated to her 
new husband . 47 One could speculate about the slow introduction of a vir- 
gin to the delights of the marital bed, but this would be pure invention. 

Did a wife have an enforceable claim to wedding nights with her 
new husband? The Malikls straightforwardly view the nights as the 
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wife's right. The Hanafis hold — though ShaybanT in the Kitdb al-Hu- 
jja does not defend this point with his usual vehemence — that the hus- 
band decided how many nights the bride received; she had no say. These 
views jibed with stances on whether wedding nights were exempt from 
apportionment. However, both the Umm and the Mukhtasar al-Muzani be- 
tray the Shafi‘1 jurists' struggle to find a formulation that preserves the 
husband's right to wedding nights while holding him accountable for 
fulfilling these nights to his new bride — a task made difficult by the vi- 
sion of strictly separated rights and duties for husbands and wives. 

Lose a Turn 

Sex is another crucial claim that ideally was mutual, but in legal 
thought ultimately one-sided. In contrast to Jewish law, which defined 
conjugal obligations primarily as the wife's claim on the husband, in 
Muslim marriage sex was the husband's claim on his wife. Paul Powers 
sets "mutual sexual access and fidelity" among the contractual rights 
and duties of marriage. This is accurate insofar as one understands both 
access and fidelity to mean quite different things for husbands and 
wives. 48 This is not to suggest that Muslim source texts or jurists ignored 
women's sexual needs entirely, much less that in practice men regu- 
larly withheld sex from women because they were legally entitled to do 
so. Occasional references to women collecting a "bed fee" from hus- 
bands in exchange for conjugal favors suggest the operation of a rather 
different model of sexual access. 49 Moreover, classical Muslim medical 
and other literature reflects a more balanced notion of conjugal sexual- 
ity. 50 As jurists drew on this repertoire of ideas about male and female 
desire, they selected those elements that fit their scheme, ignored those 
that did not, and fit them into a mostly coherent set of rules. 51 Contain- 
ing the sexual drive, which both men and women possessed, was one 
key function of marriage. These rules privilege male sexual needs and 
desires, discounting without ever directly denying women's claim to 
fulfillment. 

Though wives had an obligation to fulfill male sexual needs in ex- 
change for their claim to support, marriage was also a way of "fortress- 
ing" women's sexuality. 52 Early jurists were deeply ambivalent about 
wives' sexual claims. 53 They repeatedly alluded to women's claim to 
sex, and yet in nearly every instance where a wife pressed a specific 
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claim, they renounced coercive measures to compel a husband to inter- 
course. Again and again they declined to impose consequences on 
neglectful husbands. They were caught between competing agendas: 
promoting social chastity, envisioning marriage as a bastion of mutual 
satisfaction and repose, and constructing a legal framework for marriage 
with strictly separate male and female claims. The gap between obliga- 
tion and recommendation became a chasm. 

The discourse of apportionment stemmed from an unwillingness 
to see women's conjugal claims as sexual. It emphasized cohabitation 
and companionship. The purpose of the husband's allocation of time to 
each wife was "dwelling [together] and intimacy (ilfan )." 54 Terminology 
for taking turns emphasized physical presence: mabit, "residing," or qdma 
bi, "staying with." Defining turn taking asexually meant that impedi- 
ments to sex on either party's part were irrelevant. So was the hus- 
band's willingness to have sex. A wife's refusal, though, made her lia- 
ble to losing her turn, her right to support, or both. The legal treatment 
of these three cases — impediments to intercourse on the part of either 
spouse, the husband's refusal, and the wife's refusal — show how de- 
pendent the logic of marital rights was on a strict division of claims by 
gender. 

A wife was due companionship from her husband. A husband 
might want and perhaps enjoy companionship with his wife. What the 
jurists focused on, though, was his right to enjoy her sexually. This could 
and presumably would involve penetration but could also include other 
sexual activities. When intercourse was temporarily forbidden or even 
permanently ruled out, a wife retained her claim to a turn and her hus- 
band remained obligated to stay with her. Illness was a common reason 
that intercourse might be contraindicated, as was menstruation, which 
precluded penetration but permitted other intimacies. Provided she did 
not refuse her husband those activities for which she was fit, a wife 
with a physical impediment to intercourse such as a disease (da) or 
vaginal obstruction nonetheless retained her right to her allotted 
time . 55 Ibn al-Qasim justified his opinion that the husband of a woman 
with such an obstruction "apportions to her and does not set aside her 
day" by analogy to Malik's ruling that both "the menstruant and the ill 
woman with whom he cannot have intercourse" were due their turns 
despite the fact that it was not permissible to have intercourse with 
them . 56 The texts presume that nonpenetrative sexual activities were 
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allowed, and the gratification thus obtained meant that the wife was 
fulfilling her end of the bargain. 

A husband's physical defects likewise did not affect apportion- 
ment, though the wife's satisfaction in such a case was little discussed. 
A husband who "is impotent, or a eunuch, or has had his penis severed, 
or who is incapable with women" must still, Shafi‘1 says, allocate his 
time appropriately, just like the "healthy, potent man" (al-sahlh al-qawi). 57 
Eunuchs were persistent figures in legal texts concerning marriage. 
Their appearance in legal treatises, clearly disproportionate to their 
presence in the population, can be explained as the result of jurists' at- 
tempts to sort out what precisely defined individuals as capable of ex- 
erting the rights and prerogatives of husbands. 58 (In similar fashion, 
jurists debate whether and how a mute or deaf-mute man can contract 
a marriage or divorce a wife.) Eunuchs consistently figure as men, with 
the rights and prerogatives of husbands. Sometimes rules distinguish 
between those men whose testicles had been removed and those who 
had undergone complete castration, including removal of the penis. 
Though either defect was usually grounds for dissolving a marriage if it 
prevented consummation, once consummation had taken place or a 
woman had waived her right to it by remaining with a husband whom 
she knew could not perform sexually, his sexual inability was not 
grounds for divorce. Nor, Shafi'i insists, did it affect his duty to take 
turns among his wives, since "apportionment is for dwelling (sukn), not 
for intercourse." 59 

More revealing of legal assumptions was a man who was capable of 
intercourse with his wife but simply unwilling or uninterested. He had 
to spend the night with his wife when it was her turn, and this turn 
"count [ed] against her" even if he did not have sex with her. 

Intersecting nonlegal discourses about marriage posit a parallel 
between husbands and wives with regard to sex. Marriage makes a wife 
licit for her husband, and it also makes him licit for her. In that sense, it 
is reciprocal. Female desire appears, from time to time, as a consider- 
ation, as does care for female satisfaction in the carnal act. The hadith 
take note of women's sexual needs, though most of the focus is on 
men's sexual claims on their wives, and a Qur’anic passage (Q. 2:223) 
suggests to men how to conduct themselves amorously. Commentators 
drew on prophetic statements about proper treatment (a man should 
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not fall upon his wife like a beast, but approach her with kisses and 
caresses). Despite the availability of these texts, the jurists apparently 
found them extraneous. Desirous women were largely absent from these 
texts' discussions of sex in marriage: marriage conveyed reciprocal sexual 
licitness but lopsided or even one-sided sexual rights. On the one hand, 
marriage made a man lawful to his wife as a sexual partner, just as it 
made her lawful to him. On the other hand, the structuring of rights 
and duties by gender rendered women's availability to their husbands a 
condition of their support. A husband's satisfaction of his wife's desires 
was at once necessary and incompatible with the quid pro quo logic of 
marital transactions. Apportionment partially bridged this gap even as 
it construed wives' claims in nonsexual terms. The jurists wrestled with 
a wife's human needs within the confines of their gender-differentiated 
parameters for enforcing marital rights. 

MalikT authorities engaged this ambiguity most directly, consider- 
ing both a man's wants and his wife's desires. They affirmed a wife's 
right to satisfaction but vacillated about consequences for a neglectful 
husband. Treating wives unequally in sexual matters was permissible, 
provided it was not done out of partiality. An exchange between 
Sahnun and fbn al-Qasim focused on this point. Asked about whether 
a man with two wives who was "in the mood for sex" on one wife's day 
but not on the other's day (yanshatu fi yawm hddhihi li ’1-jimd‘wa la yan- 
shatu fi yawm hddhihi li d-jima c ) was obligated to the latter wife in any 
way, fbn al-Qasim replied that "whenever he abandons sex with one of 
them and has sex with the other by way of cruelty (darar) and partial- 
ity, keeping away from this one because of finding his pleasure with 
the other one, then it is not appropriate for him and it is not lawful." 
However, "there is no problem" if he abstains because of lack of desire 
since, in Malik's view, "the man is not compelled to do justice between 
the two of them with regard to sex." 60 The passage that follows provides 
a clue about how this ruling fits into the broader framework of conjugal 
rights, ft asks whether free and slave women are due equal portions of 
their husband's time, presenting Malik's insistence — not shared by the 
other Medinan authorities — on equal division of time between wives 
of various statuses. The Mudawwana then turns to the subject of a wife 
whose monogamous husband fails to have intercourse with her regu- 
larly. Placing the issue of whether co-wives' turns must be alike before 
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a further discussion of the neglectful husband reaffirms the difference 
between a woman's claim to an equal share of her husband's time and 
her lack of claim to equality in sexual matters. Her allotment of time 
with her husband is not subject to the vagaries of his mood, but her ac- 
cess to intercourse depends on his desire. 

Nonetheless, the Malik! authorities ultimately conclude that de- 
priving a wife of sex entirely could harm her. A wife whose husband's 
daytime fasting and nighttime prayer kept him from having sex with 
her complained to Sahnun. Sahnun asks Ibn al-Qasim whether "there 
is anything due her or not." Ibn al-Qasim replies that the husband "is 
harming [her] ( muddrrun )". The wife's claim to intercourse "became 
incumbent on him when he married her." In accordance with Malik's 
view, the husband should be told, "You may not leave your wife with- 
out intercourse, so either have intercourse with her or we will separate 
you and her ." 61 Ibn al-Qasim omits mention of any specific frequency of 
intercourse, but his threat of intervention by the public authority as- 
sumes that lack of sex harms the wife — her complaint constitutes evi- 
dence of this harm — and gives grounds for separation. 

This affirmation of a wife's claim to marital intercourse conflicts, 
though, with other elements of Malik! rulings on allotting time and 
sexual favors between wives. Although lack of sex could harm a wife, 
elsewhere the husband's desire and motives alone determined the fre- 
quency of intercourse with a particular wife. Broad assertions, like Ibn 
al-Qasim's, of a wife's sexual claims warred with the denial of a wife's 
regular rights to intercourse during her allotted turns as well as with 
the refusal to fix a specific allocation of sex. Additionally, the husband's 
freedom to spend time with his concubines rather than his wives and 
to travel whenever he wished, with whomever he wished, provided his 
actions were not motivated by partiality, further limited the wife's claim 
to time with him. The wife's right to divorce for continual deprivation 
of intercourse reflected a concern with the husband's harm of one wife, 
parallel to a concern with partiality in matters of apportionment. In 
both cases, the harm he inflicts rather than the lack of sex per se justifies 
intervention by the authorities. 

Shafi'i was less conflicted about wives' sexual rights and more 
staunchly defended their rights to apportionment. He took a more re- 
stricted view of the husband's sexual obligations, denying harm or cru- 
elty any relevance. A husband had no obligation to have intercourse 
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with his wife during her turn, even in the absence of any impediments, 
inequality between or among wives in sexual intimacy was inherently 
permissible, as it was a matter only of the husband's desire. However, 
a wife's allocated time had to be carefully protected. A man could visit 
his other wives in their quarters out of necessity during the daytime, 
but not for social or sexual purposes (la liya’wi). If he wished to receive 
one of his wives in his own dwelling, it had to be the one whose turn it 
was; there was no getting around the restriction on visiting the other 
wives by bringing them to his lodgings rather than going to theirs, ff he 
had sex with a wife out of turn, he became obliged to make up the time 
spent having sex to the wife whom he had shortchanged; this remedy 
reflected the view that it was time that the husband owed his wife, not 
sex. 62 By asserting that a man should receive only the wife whose turn 
it was, Shafi'T aimed to increase each woman's chance to find her hus- 
band in the mood without blurring the rigid demarcation between sex 
(the husband's right and the wife's duty) and apportionment of time 
(the wife's right and the husband's duty). 

Again, we see Shafi'T's logic at play more clearly in the exceptional 
case of a woman who has no co-wives and thus has sole claim on her 
husband's attention (exceptional in that the texts treat polygyny as nor- 
mative). Where there was no question of justice to co-wives, Shafi‘1 ex- 
plicitly denies the wife's claim to a specific amount of intercourse: 

He said: And so if she is alone with him [i.e., he has no other wives], or 
with a slavegirl he has that he has sex with, he is ordered [to fulfill his 
obligations] in reverence to God the Exalted, and not to do her harm 
with regard to intercourse, and he is not obligated to any specific amount 
of it (wa lamyufrad ‘alayhi minhu shay’ hi ‘aynihi). Rather, he is only [ob- 
ligated] to provide what she absolutely cannot do without, maintenance 
and lodging and clothing, and also to visit her (ya’wi). However, inter- 
course is a matter of pleasure and no one is compelled to it . 63 

Shafi'T is unaware of his blinders. He obviously refers only to men 
when he declares that "intercourse is a matter of pleasure and no one is 
compelled to it." Women's sexual availability is, for him, a condition of 
their support and a prerequisite for their rights to visitation: "if any of 
them [his wives] refuses to have sex with him, she has disobeyed and 
abandoned her claim.'' 64 

We turn, now, from the husband's capacity and willingness for sex 
to the wife's. Unlike the case of a wife who was menstruating, ill, or 
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prevented from intercourse by a physical defect, a wife who was absent 
from the marital home was unavailable. She would lose her allotted 
turn, even if she had a legitimate reason for her absence. If she traveled, 
even with permission and for a lawful purpose such as pilgrimage or 
the management of her financial affairs, she was not entitled to any com- 
pensatory time on her return. 65 (This ShafiT ruling on her lack of com- 
pensatory time when she travels for pilgrimage stood in contrast to the 
rule that she retained her right to maintenance in the same circum- 
stances, despite the usual linkage of rights to apportionment and main- 
tenance.) If she was a slave whose master demanded her services, her 
husband need not make up the time to her later. 

Only the ShafiT texts explicitly address how a wife's sexual re- 
fusal affects her claim to time with her husband. The early MalikI 
texts do not address this issue, for reasons that are unclear. The silence 
of the Hanafls can be explained easily: a wife's sexual refusal is irrel- 
evant if not accompanied by her departure from the conjugal home, 
because her husband is permitted to have sex with her without her 
consent. Non-Hanafls do not penalize a husband for forcing sex on his 
wife, but neither do they explicitly authorize it in the way that al- 
Khassaf does. For all, marital rape is an oxymoron; rape (ightisab) is a 
property crime that by definition cannot be committed by the hus- 
band. Still, they do make a distinction between forced and consensual 
sex within marriage. 

ShafiT, however, explicitly declares that a wife who thwarts her 
husband's advances forfeits her claim on his companionship. This loss 
of her allotted turn directly parallels her loss of maintenance for the 
same infraction. To justify his view, ShafiT alludes to Q. 4:34, one of the 
two verses that mention nushuz: "ShafiT, may Exalted God be merciful 
to him, said: And so we say: Do not allot [time] to the woman who re- 
fuses her husband, the one who is absent from him, because of God's 
permission for her husband to abandon her in bed.'' 66 In equating "the 
woman who refuses her husband" and "the one who is absent," ShafiT 
gave the husband the right to "abandon" both. Of course, one cannot 
"abandon" someone who is not present — as already noted, she will not 
get a makeup turn — so the scriptural support here is for the husband's 
right to leave a wife who will not accommodate him and seek the com- 
pany of one who will. 
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Oaths of Abstention 

The disparity between a husband's sexual claims on his wife and hers 
on him also manifests itself in two types of oaths or vows that impose 
sexual abstention: forswearing (ila) and zihar. Both were pre-lslamic 
forms of divorce whose parameters were adjusted by the Qur'an. Legal 
texts typically discussed both under the heading of divorce. They are 
discussed here because they reveal legal authorities' attitudes toward 
women's sexual claims in marriage and highlight the tension between 
exhortation and adjudication. 67 In discussing zihar and forswearing, 
Hanafi and Shafi'T jurists focused on discerning the letter of the law, 
whereas Malikls tended to attend to the oaths' effects, sometimes ex- 
pressing concern with harm that might be inflicted on a wife by an ab- 
staining husband. Nonetheless, taken cumulatively, these regulations 
safeguarded a wife's claim to her apportioned time but rendered her right 
to intercourse largely illusory. 

Zihar and forswearing differed in important ways but shared an 
element of sexual abstention, fn zihar, a husband swore that his wife 68 
was to him like the back (zahr) of his mother, with "back" standing as a 
euphemism for sexual organ. This taboo forbade intercourse with her 
until he expiated his oath; the Qur'an prescribes freeing a slave, feed- 
ing a number of poor people, or fasting (during daytime) for two con- 
secutive months. 69 Zihar did not necessarily affect the ongoing rights 
and obligations of marriage; ShafiT held that in addition to continuing 
to support her, a man remained obligated to continue apportioning 
time to a wife from whom he had sworn zihar 7° Zihar neither resulted 
automatically in divorce nor entitled a woman to seek judicial interven- 
tion, though Malik! authorities sometimes made an exception in cases 
of harm. 

Forswearing had potentially more significant effects on the marital 
relationship. The Qur'an establishes a four-month waiting period for 
men who forswear their wives, ft declares that "if they return (fa’u), 
indeed God is Forgiving, Merciful. If they are resolved on divorce, in- 
deed God is blearing. Knowing." 71 The four-month period was critical, 
though a vow could be for significantly longer. A husband who broke 
his vow by having sex with his wife before the term expired had to 
expiate his broken oath. If four months expired and he had not had 
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sex with her, Abu Hanlfa and his disciples, along with the Medinan 
authority SaTd b. al-Musayyab, held that forswearing automatically 
resulted in an irrevocable divorce. 72 They interpreted "return" in the 
Qur'anic text to mean having intercourse before the four-month period 
was up. Failing to have intercourse within that time was evidence of 
being "resolved on divorce." 

Malik and his followers, as well as Shafn, disagreed: the four- 
month period was not definitive. For them, rather, when this time had 
passed the wife could complain to the authority, who would impose 
a suspension in which normal marital claims continued. The husband 
would be asked to choose between the alternatives provided in the 
Qur'an: either "returning" to his wife, demonstrated by having inter- 
course with her, or pronouncing a divorce. However, as with cases of 
impotence, this ultimatum depended on the wife's appeal to the au- 
thority. If she did not press a claim before the time specified in his 
oath expired, the marriage continued. 73 

For the formative -period legal authorities, four months was not a 
legal maximum. Simple abstention without a vow of forswearing, no 
matter what the duration, did not automatically grant a woman the 
right to divorce. Moreover, a husband who forswore his wife and then, 
when four months had passed, had a valid excuse for not having inter- 
course with her could retain her by verbally expressing his intent to 
keep her as his wife. 74 These cases presupposed a wife's lack of a right to 
sex; the jurists' concern was only to demonstrate that none of these 
situations entitled her to claim divorce on grounds of forswearing. 

Hypothetical cases, which all of the jurists discussed here were 
willing to entertain, explored the vow's logical limits. Forswearing 
occurred only when a husband vowed to abstain entirely from inter- 
course with his wife for more than four months. If he swore to abstain 
for a day or a month, then continued to abstain until more than four 
months had passed, the wife had no legal recourse. 75 The same was true 
if the husband left a loophole allowing him to have intercourse with 
his wife without breaking his vow. 76 Abu Hanlfa, Shafi‘1, and Malik 
agreed on the logical requirements for a valid vow, but diverged sharply 
in the tone with which they addressed logical slips in forswearing. Take 
the HanafI discussion of an oath where "a man swears that he will not 
approach his wife in that house for four months and he leaves her for 
four months and doesn't approach her in it or elsewhere." Abu Hanlfa 
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held that the man had not forsworn his wife because he could still have 
intercourse outside the house without violating his vow. His sole con- 
cern was to determine whether or not the husband's vow met the strict 
criteria of forswearing, which it did not. 77 A Shafr‘1 example is similar, 
except that instead of a house it is a town where the husband has sworn 
not to have sex with his wife: "If he says, 'By God, I will not approach 
you until I take you out of this town (balad),' he has not forsworn her. 
This is because he can take her out before four months are up." Again, 
simply the possibility that he could have intercourse with his wife with- 
out breaking his oath sufficed to exempt him from the consequences 
of forswearing; he was not actually required to do so. 78 

A parallel passage from the Mudawwana gives a quite different over- 
all effect. The MalikTs attempted to balance an assessment of the vow's 
validity with concern over the wife's welfare: 

[Sahnun] said: What if he says to his wife, "By God, I will not have sex 
with you in this house of mine for a year,'' and he is dwelling in it with 
his wife, then when four months have passed, she seeks clarification of 
[her situation]. She says, "He has forsworn me." The husband says, "I 
have not forsworn [her], rather, I am a man who has sworn not to 
have intercourse in this house of mine. If I wished, I could have inter- 
course with her elsewhere without expiation." [Ibn al-Qasim] said, I 
do not consider him to have forsworn her but I think that the author- 
ity orders him to take her out and have intercourse with her because I 
fear that he is harming [her], unless the wife forgoes it and doesn't 
want that . 79 

Like the the HanafI and Shafi‘1 scenarios that begin by considering the 
husband's oath ("And if a man swears . . ." or "If a man says . . ."), the 
Mudawwana commences with the husband's words. However, unlike 
the other texts, it proceeds to the wife's complaint to the authorities: 
"He has forsworn me." Abu Hanlfa and ShafTI only point to the logical 
flaw in the vow: "There is no forswearing upon him from that; can you 
not see that he may approach her somewhere beside that house and no 
expiation will be obligatory for him?" In the Mudawwana, the husband 
rather than the jurist defended his position on these grounds. Ibn al- 
Qasim, though agreeing with the husband's logic (reluctantly?), ex- 
ploits this loophole to address the wife's concern. The husband could 
have sex with her elsewhere and still keep his vow, so the authority 
should order him to do so. 80 None of the HanafI authorities requires 
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or even encourages the husband to take this step, and the Shafi'i text 
explicitly absolves him from doing so: "He is not compelled to take her 
out ." 81 Equally absent from the Hanafi and Shaft'! texts was any consid- 
eration of the wife's wishes. The Mudawwana, by contrast, takes the 
wife's sentiments as the starting point for determining how the author- 
ity ought to proceed. Not only does Ibn al-Qasim express his concern 
for the vow's effect on the wife, but his order that the husband take 
her elsewhere in order to have sex is subject to her desire that it take 
place . 82 

The unique Malik! concern with harm to the wife in cases of for- 
swearing carries over into their regulation of zihdr. In some instances 
they apply forswearing's four-month period to cases where they per- 
ceive zihdr to be harming women . 83 Malik affirms that zihdr and for- 
swearing are normally separate but if a husband does not want to 
resume sexual relations with his wife, and has no intention of expiat- 
ing his oath of zihdr, the issue of harm (darar) enters in . 84 The determi- 
nation of whether harm is involved relies on the discretion of the au- 
thorities, whose intervention must be sought here just as in cases of 
forswearing. 

Malik! discussions of harm are practical and case specific. This 
subjective criterion, to be assessed by a judge or the public authority, 
determines how and when certain legal regulations are to be applied. 
Malik and his followers avoid prescribing universal rules. Rather, they 
favor individual juristic flexibility to provide an equitable solution to a 
particular problem. In several areas — such as vows of zihdr made with 
the intent to harm the wife, considerations of partiality in a husband's 
allocation of time among his wives, or the wife's deprivation of sex by 
a husband who is continually engaged in worship — the Mudawwana' s 
authorities attempt to coax husbands to behave thoughtfully. They do 
not draw the bright line between lawful and unlawful or between valid 
and void that characterizes the doctrines of the other schools. 

In contrast, Hanafis and ShalTis strictly separate zihdr and for- 
swearing, never evincing any willingness to impose a deadline for the 
husband to take any action in zihdr . 85 The Shaft'! texts put it most di- 
rectly: forswearing and zihdr are separate, and God revealed different 
rules for each . 86 This is true even "if he makes zihdr from her then he 
leaves her ( tarakahd [i.e„ does not have sex with her]) for more than 
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four months ." 87 Yet while insisting that there could be no legal assimi- 
lation of zihar to forswearing, Sha fi'T authorities also acknowledge the 
possibility of harm to the wife, which these HanafI sources ignore. Un- 
like for the MalikTs, such harm is a question of the husband's sin before 
God; there are no legal remedies for his cruel behavior . 88 The ShafTT 
jurists do aver that if a man who has made an oath of zihar decides not 
to divorce his wife, he must expiate his oath . 89 However, there is no 
legal requirement that he have intercourse with his wife, even if he 
decides to remain married to her. 

To return briefly to forswearing and sexual abstention, it is worth 
noting that even Malik, who was the most concerned with the effects 
of sexual abstention on a wife, makes exceptions to the rules requiring 
a husband to have intercourse with a wife whom he has forsworn. 
When the husband has a legal excuse, he need not actually have inter- 
course with his wife to cancel the vow and prevent a divorce. For 
example, if a man forswears his wife and then travels, making it impos- 
sible for him to rescind his oath by having intercourse with her, he may 
expiate his oath in another way. He is not obligated to return from his 
journey or bring his wife to join him, a fact that assumes his freedom of 
movement and her lack of claim to a specific portion of his time. Like- 
wise, if he is ill, he can rescind his vow verbally and perform expiation 
if able to do so . 90 In other circumstances where intercourse is physically 
impossible, as with an elderly husband or one who has a defect of his 
sexual organs, even one that occurred after he made the vow, the wife 
has no right to seek judicial intervention after four months; the oath 
simply becomes ineffective . 91 Despite the concern expressed in other 
passages for the wife's experience of harm, Malik and his followers here 
take no account of it. Their only concern with the wife's right to inter- 
course is to note that "whether she is a virgin or a non-virgin" he must 
have "had sex with her once." If, after that, "by the order of God, [he is 
afflicted with] something that renders him unable to have intercourse 
with her ... he and she are never separated [for his sexual incapac- 
ity ]." 92 There is no discussion here of her complaining to the authorities 
or of her willingness to forgo sexual intercourse. Harm or cruelty, so 
often mentioned in other contexts, is absent, suggesting that their real 
concern was not with the woman's experience of harm so much as 
with the husband's willful infliction of it. This is in keeping with the 
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Maliki concern with the husband's motivations in all questions of 
apportionment. 


Abandoning All Claim 

A contradiction lurks at the heart of these jurists' treatment of sex and 
companionship in marriage. On the one hand, they — especially the 
Malikis — stress intimacy between spouses and acknowledge women's 
needs for sexual gratification as well as companionship. On the other 
hand, they insist on men's rights to withdraw from visitation or abstain 
from intercourse, provided certain limits on behavior or motivation are 
observed. The most important of these limits is the requirement of fair- 
ness between or among wives in the apportionment of time. Yet even 
this requirement, it turns out, is not absolute: a woman may give up 
her rights to all or a portion of her due visitation. Why would a woman 
do such a thing? RafT's wife, with whom this chapter began, shows us: 
to forestall an unwanted divorce. A woman who forgoes her allotted 
turns might, the jurists maintain, rescind her consent at any time and 
reclaim her turn. But ultimately, men's unilateral divorce prerogatives 
constrained wives' ability to do so; insisting on their allotted time 
might result in the divorce they were attempting to avoid by giving up 
their turns in the first place. 

Abandoning her core marital rights to time and support was one of 
the few tools at a wife's disposal in negotiating the continuation of her 
marriage. The jurists who so adamantly reject stipulations to this effect 
at the outset of marriage deem such compromises acceptable later, 
viewing them as both Qur’anically sanctioned and, in the case of a wife 
surrendering her allotted time, grounded in prophetic precedent. Ac- 
cording to Medinan authorities cited in the Mudawwana, Q. 4:128, the 
second verse discussing nushuz , permits a wife whose husband feels dis- 
inclination toward her to give up some of her marital rights in order to 
remain with him, though they also hold that he "had the duty to offer 
to divorce her." As with Rafi‘ and his longtime wife, "If she agreed to 
remain with him with that [favoritism] and she disliked that he should 
divorce her, there is no blame on him for what he favors [another] over 
her." 93 The Muwatta Shaybdni concurs that Rafi‘ acted appropriately 
when he allowed his wife to choose whether she would rather be di- 
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vorced or remain with him despite his favoritism of his new young 
wife. In this view, "there is no sin upon him since she consented to re- 
main despite the favoritism." 94 

ShafiT describes the case of Rafi‘ and his wife as the occasion of 
revelation for Q. 4:128. 95 Drawing explicitly from scripture to support 
his position, he interprets the Qur’anic passage as favoring a settlement 
where the wife forgoes her claims to remain with a husband who dis- 
likes her: 

It is dear that if a woman fears the nushuz of her husband (bal), there is 
no problem for them if they reach a settlement. The husband's nushuz 
toward her is his dislike of her. God has permitted him to retain her 
despite disliking her, and they may reach a settlement. And that is an 
indication that her settlement with him is by forgoing part of her 
claims on him . 96 

Another example in the Mudawwana involves an anonymous woman 
who does not wish to be separated from her husband. As with the 
Umm's discussion of Rafi‘ and his wife, this husband "dislikes" his wife. 
Both texts use derivations of the root k-r-h, a term from Q. 4:19, which 
declares that there might be "much good" in a woman whom a man 
dislikes. ShafiT's quotation of the first and last portions of this verse fits 
the standard pattern of Qur’anic quotation in the Umm. It also manages 
to leave out the term dislikes, drawing attention instead to two other 
aspects of the verse: the husband's obligation to "relate to them [i.e., 
wives] equitably" and the "much good" that could be in these women. 
ShafiT subtly criticizes men who treat their wives badly because they 
dislike them. But, when RafP's wife surrenders complete control of the 
allocation to him, stating "allot to me what seems good to you," Shafi‘1 
concludes that there is "no problem" with her giving up her turns. Simi- 
larly, in the Mudawwana the wife offers to give her turns to a co-wife, 
either extant or to be married in addition to her. Malik's reply is similar 
to that of Shair T: "There is no problem in that, and he doesn't allot any- 
thing to her." 

Another case has special precedential value. Appearing in both the 
Kitdb al-Athar of Abu Yusuf and the Umm, it concerns the Prophet and 
his wife Sawda. The Prophet, according to the jurists, modeled justice 
in his marital behavior. As befits his special status, he was exempted 
from some of the obligations governing other husbands and was subject 
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to rules that did not apply to ordinary believers. The Qur’an excuses 
him from the requirement of apportioning his time among his wives, 
allowing him to "defer the turn of any" he wished. The fact that he was 
exceptional in this regard makes the jurists' frequent references to him 
as a paragon of fairness in turn taking even more noteworthy. For the 
most part, his example is cited, as earlier in this chapter, as evidence for 
equality in division. Here, his behavior with Sawda is likewise taken to 
apply to other husbands. At issue is Muhammad's agreement to retain 
Sawda in exchange for her giving up her right to a portion of his 
time. According to the account presented in the Kitdb al-Athar, the 
Prophet divorced Sawda by ordering her to begin observing a waiting 
period ("Count."). Her offer to give her turn to A’isha was the key to get- 
ting taken back. Sawda's expressed motive to remain one of the Proph- 
et's wives was looking toward a privileged heavenly status . 97 In a similar 
account from the Umm, the Prophet was only contemplating divorce 
when Sawda declared, "I give my day and my night to my sister 
A’isha ." 98 

These hadith avoid any suggestion of the Prophet's dislike of or 
nushuz toward Sawda, which would constitute unthinkable censure of 
Muhammad. Though male nushuz was not a legal offense, it was dis- 
tasteful and incompatible with Muhammad's exemplary persona. That 
said, the precariousness of Sawda's situation parallels that of the anon- 
ymous woman in the Mudawwana and RafT's first wife. "The Messen- 
ger of God wanted to divorce one of his wives" echoes both "what if a 
man is married to a woman and he dislikes her and wants to divorce 
her?" and "Rafi‘ b. Khadlj . . . disliked something about her . . . and 
wanted to divorce her." The women's statements resemble each other 
even more clearly: "And she said: Don't divorce me . . . ; I give my day and 
my night to my sister A’isha"; "and she says: "Don't divorce me, and I give 
all my days to my companion, don't allot anything to me"; "and she said: 
"Don't divorce me; retain me and allot to me what seems good to you." 

Sawda's strategy worked. She remained among the "Mothers of the 
Believers" and her "settlement" (though the Umm does not use the term 
here) remained in effect for the rest of Muhammad's life: "The Prophet 
died having nine wives, and he apportioned to eight ." 99 One cannot 
know whether other husbands retained their wives on the basis of 
them giving up their turns, or whether the wives later found the terms 
of the settlement intolerable. All agreed that a wife who relinquished 
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her allotted time was not forever bound by that decision. "She may change 
her mind" and reclaim her turns at any time. 100 For Ibn al-Qasim, if she 
rescinded her agreement her husband was obliged to either "apportion 
to her or separate from her if he has no need for her." 101 Similarly, 
in ShafiT's words, "If she changes her mind about it, [no course of ac- 
tion] is lawful for him except justice towards her or separating from 
her." 102 Yet these references to divorce, and to the husband's privilege to 
choose it, insistently recall the rationale for the wife's original choice to 
forgo her right. 

Asked about a husband who refused to either allot a wife her fair 
share of time or divorce her, ShafiT confronts the limits and possibili- 
ties of the jurisprudential enterprise. He answers that "he is compelled 
to apportion to her, and he is not compelled to divorce her." "He is not," 
ShafiT adds, "compelled to apportion sex (al-isaba) to her, and he should 
(or 'must,' yanbaghi lahu) strive to do justice toward her regarding it." 103 
Shafi‘1 insists that a husband could be forced to apportion time to his 
wife if he was unwilling to divorce her, but proffers no mechanism for 
doing so; the compulsion is purely hypothetical. He also makes no pre- 
tense at ensuring equal treatment in sexual matters; the basic frame- 
work of gender- differentiated rights holds. The role of advocate for ethi- 
cal comportment remains, though: the husband "ought to" or even "must" 
attempt to do justice to the wife. 

At this point it is helpful to compare directly the formative-period 
authorities' perspectives on male and female nushuz. Their stance to- 
ward men's nushuz might be best characterized as disapproving, in stark 
contrast to their condemnatory stance on women's nushuz. A wife's 
nushuz — at least insofar as it encompassed sexual refusal, abandonment 
of the marital home, or both — clearly violated the husband's rights. It 
justified him suspending her maintenance (for the Hanafls and ShafiTs) 
and ceasing to allocate a turn to her (according to the ShafiTs). Later 
Malikls concur, and though the Muwatta and the Mudawwana are silent 
on the subject, it is probable that the formative-period authorities did so 
as well. When a husband committed nushuz, by contrast, the jurists pre- 
sumed that he no longer desired a particular wife and wished to avoid 
her — unfortunate, perhaps, but understandable. His nushuz did not vio- 
late any of her rights. It was his prerogative to allocate his sexual favors 
as he wished or to divorce her if he no longer liked her. The jurists thus 
did not impose any consequences on him. Instead, his nushuz became 
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the impetus for his wife to forgo some or all of her claims — above all, 
her allotted turn with him. 

The jurists partially anchored their treatments of male and female 
nushuz in the two verses from the Qur’an where they are discussed in 
strikingly different ways. Leila Ahmed has pointed out that the jurists 
tended to render male duties as recommended while treating female 
duties as obligatory . 104 For the interrelated marital claims of support, 
companionship, sex, and physical availability, her analysis certainly 
resonates. Though there were glimmers of disapproval for husbands 
whose favoritism or partiality led a wife to forgo her rights, the juristic 
consensus held that there was ultimately "no problem" with such 
agreements. Still, the jurists' discussions of negotiated divorce for com- 
pensation (khul c ), discussed in the next chapter, treat male and female 
nushuz in more directly parallel ways, suggesting a more balanced as- 
sessment of human behavior. 


Conclusion 

With few exceptions, a double standard surrounding male and female 
sexual exclusivity is a pervasive feature of most premodern legal sys- 
tems and social practices. The widespread normalization of legal po- 
lygyny by Muslims, however, was historically unusual in the Near East 
and Mediterranean. Neither Greek nor Roman law allowed polygyny. 
Certain strands of Christianity barely tolerated remarriage after the 
death of a spouse, much less after divorce; to have more than one wife 
at a time would be entirely beyond the pale. Jewish law permitted con- 
current marriage of a man to more than one wife but treated such mar- 
riages as exceptional. The rabbis' treatment of onah, the husband's sexual 
obligations to his wife, began from the assumption that a man had one 
wife to keep appropriately sated. The Muslim framework of apportion- 
ment diverges not only in assigning the sexual duties primarily to the 
wife rather than the husband, but also in starting from the assumption 
that a man will have more than one wife at a time. 

Even with presumptive polygyny, though, husbands' responsibili- 
ties to their wives included an affective or intimate component. Though 
it was not precisely sexual, it relied on closeness and companionship. 
Their insistence on this right serves to compensate, in a small way, for 
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the sexual claims they would like to give women — or so repeated ges- 
tures in that direction attest — but cannot because of their insistence on 
differentiating rights by gender. 

Several considerations mitigate a man's prerogatives to spend his 
time entirely as he chooses, but concern for a wife's marital experience 
is not primary among them. A woman cannot permanently forfeit her 
share of her husband's time. However, the guiding principle in regulat- 
ing apportionment was not the husband's absolute duty to spend time 
with any wife, but rather his responsibility to be fair between or among 
his wives. Each wife's claim to a portion of his time was relative, not 
absolute, hence a man's freedom to travel without his wives or remain 
apart from all of them while visiting his concubines. Apart from com- 
plaining to the judge, a woman had no juridical means to ensure that 
her husband spent time with her, while he had at his disposal a range 
of consequences to mete out if she made herself unavailable to him. 

Even when a husband dutifully took turns among his wives, he 
had no obligation to treat them equally when it came to sex. A wife had 
a right to a share of her husband's time but no claim to sex during her 
turn. The Malik! jurists pointed out that a man's having sex with one 
wife more than another because of partiality was "not lawful." Yet only 
the husband's desire mattered: if he felt frisky with one wife and not 
the other, his abstention was acceptable. The wife's desire was irrele- 
vant. For ShafTT, the matter was even simpler: sex was the husband's 
right and not his duty; he could not be "compelled to do it." There was 
a substantial difference between the Malik! approach to marital sex, 
however, and that of the others. A wife whose husband neglected her 
completely in favor of supererogatory acts of worship could seek judi- 
cial relief on the basis of harm, as in certain cases of zihdr. The practical 
effects of this recognition of a wifely right to intercourse were still lim- 
ited by the larger framework of gender- differentiated spousal rights. 
This gender division of marital rights governed the husband's nushuz, 
which was reinterpreted not as rebellion or recalcitrance but as dislike 
or antipathy. Rather than censuring the husband, the jurists presented 
the wife's waiving of her marital rights as the solution. Though a wife 
had the right to her share of his time, the jurists uniformly permitted 
her to relinquish this claim. Though explicitly concerned only with the 
legalities of women's giving up their rights to their allotted portion of 
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time, the situations the jurists presented, where women bargained with 
husbands to avoid being divorced against their will, attested to a funda- 
mental imbalance of legal power in the marital relationship. The hus- 
band's unilateral prerogative to terminate the marriage inescapably 
affected the whole fabric of spousal claims. 


4 


Untying the Knot 


A man, the Kitab al-Hujja informs us, divorces his wife in absentia. She 
learns of the divorce and, after observing a waiting period to ensure 
that she is not pregnant, marries someone else. However, before the 
expiry of her waiting period, her original husband takes her back, not 
bothering to inform her . 1 Sometime thereafter, he returns and expects 
to resume their conjugal life, her new "husband" notwithstanding. Abu 
Hanifa thinks he may do so: 

Muhammad [al-Shaybanl] said: Abu Hanifa, may God be pleased with 
him, said about the man who divorces his wife then takes her back, and 
[news of] her divorce reaches her but [news of] his taking her back does 
not reach her until she has become lawful and married [another man]: 

Her first husband has more right to her, whether the second man has 
consummated [the marriage] with her or not. She and the second man 
are separated. If he has not consummated [the marriage] with her, she 
is not due anything from him, and if he has consummated it, she has 
either what he fixed [as dower] for her or her fair dower, whichever is 
less. She is returned to her first husband, and he does not approach her 
until her waiting period from the second man is completed . 2 

As is usual with legal texts, this passage presents the least information 
necessary to resolve the specific matter at stake. It states neither how 
long the husband was away before the divorce (even that he was travel- 
ing remains implicit) nor how much time elapsed before he returned 
and found his wife remarried; juridically, it was immaterial whether 
weeks, months, or years had passed. Questions of sentiment were like- 
wise irrelevant. The husband's reason for divorce? Unimportant. The 
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wife's wishes with regard to the divorce? Ditto. Her feelings on learning 
that her (original) husband had chosen to take her back? Utterly beside 
the point. 

Other information is omitted not because it is irrelevant but be- 
cause it is taken for granted. Abu Hanlfa, his Medinan interlocutors, 
and the Sunni legal tradition more generally agreed that the husband's 
right to take his wife back was, like his right to divorce her, not depen- 
dent on her presence, consent, or even awareness. It went without say- 
ing, then, that the wife's not knowing of the husband's taking her back 
did not affect the validity of his act. Shaybani could simply assume 
that the husband's declaration took immediate effect without any ac- 
tion or knowledge on the wife's part. Only the points in dispute receive 
dedicated attention. 

In this case, the Kitab al-Hujja has the dual aim of explaining Abu 
Hanlfa's position on the invalidity of one irregular marriage and justify- 
ing it against a competing doctrine of the "people of Medina." In doing so, 
the Hujja attends carefully to the subtleties of the positions it argues 
against. The Hujja ' s scrupulous attention to the picayune details of com- 
peting Medinan views shows that early legal thinkers paid close attention 
to their opponents' views. This attests to significant communication 
across the lines of incipient legal schools. It also demonstrates that that 
legal disputation, at least at its best, was not merely an excuse for carica- 
tured presentation (or even slanderous misrepresentation) of others' ideas, 
but a real contributing factor to the refinement of jurisprudential views. 
The world of early legal discourse was both contentious and vibrant. 

In the disputed divorce, the Hujja declares Abu Hanlfa's view that 
the second marriage was never valid. How could it be, when the woman's 
husband had taken her back before the completion of her waiting 
period? At the time she attempted to remarry, she was another man's 
wife. When this man, her original husband, returned, therefore, the 
woman and her putative second husband had to be immediately sepa- 
rated so that, after the appropriate waiting period to ensure proper at- 
tribution of paternity, she could be reunited with him. Shaybani subtly 
reinforces the first marriage's legitimacy through his choice of terms 
for the two men: the divorcing man is her first husband. Although the 
use of "first" implies that there is another husband from whom this one 
must be distinguished, in referring to the other man Shaybani avoids 
the term husband and refers to him as al-akhir, literally "the later one." 
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In recounting the opposing Medinan view that the second marriage is 
valid, ShaybanI accurately describes Malik and certain other Medinan 
authorities as holding that "her second husband" (zawjuhd al-akhir) had 
more right to the woman in question, while "the first one" (al-awwal) 
had no access to her. 3 The use of "husband" in reference to the second 
man emphasizes Malik's view that he had legitimate claim to the 
woman. Malik's view, and that of some other Medinan authorities, was 
that the second marriage was valid only if consummated. The Hujja 
also notes a minority Medinan position that the second marriage was 
valid even if unconsummated. This latter view accords with Malik's in 
validating the second marriage but, like HanafI and ShafiT doctrine, 
places no weight on consummation. 

This dispute over certain exceptional elements masks underlying 
similarities in the jurists' conceptions of divorce. The most basic of 
these, of course, was the husband's right to end marriage by unilateral 
pronouncement. Another was his prerogative to "revoke" certain di- 
vorces during the waiting period. The major complication in the Hujja 
arises from the conjunction of two elements: (1) the husband resuming 
his marriage during the waiting period, and (2) the wife's remarriage. 
Had he not taken her back during the waiting period, her second mar- 
riage, consummated or not, would be valid according to everyone. Like- 
wise, had she not remarried, there would be no disagreement: his return 
to her would be valid. 

Like the formation of marriage, its dissolution reveals a great deal 
about marriage as a contract. The first section of this chapter briefly 
surveys divorce regulations, highlighting the practical and symbolic par- 
allels between unilateral divorce by pronouncement (talaq) and manu- 
mission (itq). The two sections that follow explore divorce for compensa- 
tion (khul c ), including who may contract it and what compensation can 
be involved, and the divorce rights of slaves. The former illustrates the 
commercial framework of marriage and the usefulness of transaction 
analogies, and discusses mutual antipathy as a motive for divorce. In 
the latter case, the consensus arrived at by formative-period jurists that 
enslaved husbands or men married to enslaved women were the ones 
vested with powers of divorce shows the limitations of ownership lan- 
guage to describe marriage and divorce, even as it reinforces the cen- 
trality of unrestricted unilateral male divorce to the jurists' conception 
of marriage. 
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Divorcing a Wife, Freeing a Slave 

In talaq — literally, "release" — a man ends his marriage by pronounce- 
ment. As the Hujja's example of the absent man who pronounces di- 
vorce illustrates, the presence of the wife was unnecessary. (Shi'i jurists 
required witnesses, but Sunnis did not .) 4 A husband might pronounce 
the formula once or make multiple pronouncements, either at one sit- 
ting or spread over time. Multiple repudiations could also — in the view 
of most Sunnis, though not Shi'is — be combined into one statement 
("You are triply divorced") or implied by the formula chosen ("You are 
absolutely [al-batta\ divorced "). 5 Divorce pronouncements could be con- 
ditional ("If I take another wife, you are divorced") or delegated ("Choose" 
or "Your affair is in your hand" or "You are divorced if you wish"). In 
some cases, delegated divorce could be conditional ("If I take another 
wife, your affair is in your hand"). The jurists expended a great deal of 
effort to sort out the effects of various types of formulae. 

The impact of the words uttered sometimes depended on the hus- 
band's intention, particularly if the formula was allusive (kindya, e.g„ 
"You are free," Anti hurra) rather than clear (sarih, e.g., "You are di- 
vorced," Anti taliq). Paul Powers sums up the role of intent: "In terms of 
basic sincerity and effectiveness, explicit statements are valid and bind- 
ing regardless of intent, allusive statements are valid and binding if so 
intended, and some statements are too ambiguous to count regardless 
of intent ." 6 It was important to know the effect of the chosen statement 
because a man's right to return to his wife during her waiting period, or 
to remarry her after it ended, depended on the nature of the divorce . 7 

The husband's divorce prerogatives can best be understood through 
jurists' frequent analogies between divorce and manumission. A hus- 
band, like the master of a slave, controlled the tie joining the parties. This 
right was basic to marriage: the husband acquired limited milk (own- 
ership, control) over his wife at the time of contract through payment of 
a dower, just as an owner acquired milk through the purchase of a slave. 
Either could relinquish it unilaterally whenever he chose. As Norman 
Calder writes, "Divorcing wives and freeing slaves are peculiar prob- 
lems because these are, in Islamic law, performative utterances: simply 
uttering the correct words in the correct form can produce a change in 
the status of others ." 8 In contrast to marriage, which was a bilateral 
contract faqd) that required consent of the wife, someone acting on her 
behalf, or both, divorce by talaq was a unilateral act. 
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Gail Labovitz has noted the significance of the parallel between 
divorce and manumission in rabbinic discourse which like Muslim ju- 
risprudence maintains "a model in which the dissolution of a marriage 
is understood by comparisons to the end of slavery. Both are under- 
stood as acts in which a male free agent relinquishes his rights over a 
female and/or enslaved object ." 9 Though the rabbis' mode of release 
was document rather than declaration, the ease with which they moved 
from divorce of a wife to manumission of slave mirrors the practice of 
Muslim jurists: "The fact that one form of (metaphorical) human 
property — the wife — is released from ownership by a particular means 
becomes evidence that another — the slave — may also be released in 
the same way ." 10 

Although the legal analogy between repudiating a wife and free- 
ing a slave rests on the proprietary or quasi-proprietary nature of each 
bond, Yossef Rapoport notes that both had a broader symbolic signifi- 
cance, arising from their capacity to destabilize a basic unit of social 
organization. He writes, "Divorce and manumission were an extreme 
manifestation of patriarchal authority, as well as its symbols, precisely 
because they severed the ties that held a household together ." 11 Again, 
we have a salutary reminder that slaves were members of households, 
even if they were not precisely kin. Rapoport also points out "the inex- 
tricable link between the patriarchal order of the domestic sphere and 
the patriarchal values at the heart of the political and social order ." 12 

There was, though, a predominant legal rationale: the analogy be- 
tween talaq and manumission provided descriptive efficiency much 
like that achieved by treating marriage and commercial sales together. 
HanafT, ShafTT, and — less frequently — MalikT texts drew from rulings 
in one area to clarify rulings in another, just as with marriage and pur- 
chase. The HanafT JamV al-Kabir takes for granted the utility of such 
analogies: "[If] a man says to his wife, you are released with every wife 
I have, or to his slave (abd), you are freefd] along with every slave I 
have, his wives are released and his slaves are manumitted ." 13 By refer- 
ring to "a man" who "says to his wife ... or to his slave," ShaybanI 
sets up a close parallel between a wife and a (male) slave, contrasting 
both to the free man with power to sever the legal ties binding them to 
him by pronouncing the correct formula . 14 Sometimes the distinction 
might be elided. Accepting the phrase "you are free" as an allusive form 
of divorce implies that a woman is in some sense unfree while married, 
as hurr(a) is used to identify a free person in contrast to a slave, one who 
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is "mamluk(a)," owned . 15 For Shafn's disciple al-Muzani, the rule works 
both ways: "And if he says to [his wife], "You are free," intending di- 
vorce, and to his female slave, "You are released (taliq)," intending 
manumission, [the release] is binding on him ." 16 For Shaybanl, hurra 
can divorce a wife but taliq does not suffice to manumit a slave . 17 

Certain oaths highlight the sexual elements of milk in marriage 
and in ownership of a female slave by linking sexual agency to legal 
agency. A man might hinge a conditional divorce or manumission on 
his own sexual act: "A man says to his wife, 'If I have intercourse with 
you, you are triply divorced'. . . . Likewise if he says to his female slave, 
'If I have intercourse with you, you are free.' " 1S Wife and slave appear 
here in the same position relative to the husband/master: subject to his 
sexual act and his decision to terminate their tie. The two acts are con- 
joined by his oath, which assumes and affirms the essential penetrabil- 
ity of female bodies, free or enslaved. Penetration activates the oath, 
releasing either woman from his dominion. Of course, this creates a 
problem. At its commencement, intercourse was licit precisely because 
of his milk. Penetration instantaneously ended this milk, rendering sex 
forbidden. Shaybanl, alert to this danger in his discussion of the wife 
in this case, notes that the man could continue the sexual act to comple- 
tion without consequences so long as he did not withdraw his penis 
completely. If he withdrew fully and then penetrated her again, it 
would count as a new act of intercourse — with a woman who was no 
longer licit to him. (This "erroneous" sex would oblige a compensatory 
payment in addition to whatever dower was due from the marriage .) 19 
This hypothetical reflection is as interesting for what it does not discuss 
as for what it does. The entire encounter occurs at the man's discretion. 
There is no exploration, for instance, of the possibility that the woman 
in question might want him to stop the sexual act once she is no longer 
his wife or his slave, let alone that she might have objected at the outset. 

Parallels between marriage and slavery as cases to which the same 
remedies can be applied slide at times into an erasure of dividing lines. 
Al-Muzani's Mukhtasar begins its discussion of future oaths by consid- 
ering wives and slaves separately but ends up treating both with the 
same terminology of ownership: 

ShafiT, may God be merciful to him, said: If he says, "Every woman 

that I marry is divorced" or [if he names] a specific woman or, [says] to 
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a [male] slave, "If I own you [you are] free/' and he marries [a woman] 
or owns [a slave], nothing is compulsory for him. [That is] because 
when he made the relevant statement, he was not an owner (malik), so 
it is void. Al-MuzanT, may God be merciful to him, said: If he says to a 
woman whom he does not own (la yamlikuha), "You are divorced now," 
she is not divorced. . . . Al-Muzani, may God be merciful to him, said: 
there is consensus that there is no path (sabil) to divorce for the one 
who does not own (yamliku ). 20 

The legal issue at stake was not the parallel between wife and slave, 
which is assumed, but rather the time at which a particular oath could 
be validly made. Shafi'T held that pronouncements of divorce or manu- 
mission made before a legal tie existed between the parties could never 
be valid. The power to relinquish milk resulted only once the bond was 
established, therefore "there is no divorce before marriage" and "there 
is no divorce before ownership." (Alternately, "there is no release before 
control .") 21 The line between analogy and identity blurs here. ShafiT 
refers to releasing a wife by talaq or freeing a slave, treating the two ac- 
tions as analogous but distinct. The next sentence collapses the statuses 
of husband and master into the category of malik, owner, implying a 
similar if unarticulated merging of wives and slaves into the category of 
"owned" individuals. Al-MuzanT then applies the terminology of milk 
solely to marriage and talaq, with no further mention of slavery or 
manumission. Instead of using terms such as husband, wife, or marriage, 
MuzanI refers to the man who cannot pronounce divorce as "one who 
does not own" and to the woman in question as the one "whom he does 
not own." In a few lines, enslavement shifts from an institution parallel 
to marriage — to which an analogous legal decision applies — to being 
the primary conceptual language through which marriage is itself de- 
scribed. MalikT and HanafI authorities disagree with the ShafiTs on 
certain future oaths, but they also apply the same criteria to divorce as 
to manumission . 22 In any case, differences on a comparatively minor 
point (the divorce of women not yet married and the manumission of 
slaves not yet owned) should not distract from consensus on the main 
issue: a man's unhampered freedom to divorce any woman to whom he 
was married or manumit any slave whom he owned. 

There was one vital distinction between talaq and manumission, 
though, that accounts for the specification of triple divorce in oaths 
such as the one linking intercourse to talaq. Manumission of a slave 
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was always final and irrevocable, but as noted earlier talaq could be ei- 
ther revocable (raft) or irrevocable (ba’in). 23 If revocable, as in the case 
of the absent husband with which this chapter begins, the husband 
would "control (or own) the [right to] return" (yamliku al-raj c a; lahu milk 
al-raj‘a) or have "more right to take her back" (ahaqqu bi raj'atiha) so 
long as the wife was in her waiting period. 24 These expressions use 
the terminology of control, dominion, or rights over the return, rather 
than directly over the wife; this is perhaps indicative of the liminal state 
of the marriage pending the husband's decision on whether to resume 
conjugal life. In comparison, the terms used for consent to marriage 
express the wife's control over her affair (milk amriha) or over herself 
(ahaqqu bi nafsiha). Still, divorce placed the husband's dominion in 
abeyance but it endured: if he decided to take her back, no new mar- 
riage contract was necessary, nor was her consent needed. ShafiT, adopt- 
ing his customary strategy of culling proof from scripture, alludes to Q. 
2:228 as he argues, "When God, Exalted and Majestic, granted the 
husband more right to take back his wife during the waiting period, it 
was proof that she may not prohibit him from taking her back." 25 Fur- 
ther, since what resulted from his taking her back was a continuation 
of the original marriage, the wife had no claim to an additional dower. 26 

Like talaq itself, the resumption of marital relations following a 
revocable talaq was a unilateral procedure, effected by the husband 
without any intervention from the public authority or a judge. How- 
ever, the jurists differed as to exactly how the husband might take back 
his wife. Formative-period HanafI texts do not discuss the subject, but 
the ShafiT authorities hold that a verbal declaration — preferably wit- 
nessed — is absolutely necessary for any return to take effect. 27 Without 
this declaration, sex between the parties is illicit. It constitutes "mis- 
taken intercourse," for which a compensatory dower would be owed. 28 
The need for compensatory dower in this case highlights the fact that 
divorce is, above all, a severing of the tie that makes sex lawful. Though 
preferring a witnessed declaration, in keeping with their commonsen- 
sical approach the Malikls held that in some cases action combined 
with intent was sufficient for a husband to take back a wife. 

When it comes to both divorce and return, MalikI discussions take 
for granted both that actions and intent matter and that only the hus- 
band's actions and intent matter; the wife's participation and consent 
do not figure at all. Again, we have the confluence of legal and sexual 
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agency. When Sahnun inquires of Ibn al-Qasim about what actions 
could bring about a "return," he depicts the husband as actor and the 
wife as object. If "he kisses her lustfully during her waiting period," he 
asks, "or caresses her lustfully, or has vaginal or non-vaginal inter- 
course with her (jdma‘ahdfi ’l-farj awftmd dun al-farj ) , or undresses her 
and looks at her and at her sexual organ (farj ) , is this a return in Ma- 
lik's opinion or not ?" 29 Ibn al-Qasim replies that actions alone are in- 
sufficient to determine this, as the husband's intent cannot be inferred 
from his actions, even if these include significant physical intimacy. 
According to Malik, "If he has sex with her during her waiting period 
and he intends by that to return and he is ignorant of [the need for] 
witnessing, then it is a return; otherwise, it is not a return ." 30 

The husband's caresses, kisses, or other acts are performed upon 
his wife's body, as one-sided as the divorce or the return, fn Arabic, the 
unidirectional nature of these actions appears even more clearly. In 
English, those verbs for sex that take direct objects tend to be more 
forceful . 31 In Arabic, the standard neutral verb for "to have intercourse" 
(j-m- c ) takes a direct object, not a prepositional phrase: not "he has sex 
with her" but "he sexes her." Even if women appear occasionally as 
sexual agents, female sexual agency is not linked to legal agency in the 
same way: women's intent is disregarded. For men, it is not just the acts 
that matter, but both desire and intent. Ibn al-Qasim and Malik attend 
to the husband's desire as he performs the acts they discuss: his kissing 
or caressing nonlustfully will not lead to a return, but if his desire mo- 
tivates the act, it can. When copulation is involved, desire is presumed. 
But desire matters only if the husband intends to take his wife back. 
This attention to the husband's intent sharply contrasts with Ibn al- 
Qasim's view that if the husband has given his wife the right to decide 
about whether to remain married to him and she kisses him, this voids 
her right to opt for divorce . 32 In the case of the wife, then, any action 
on her part that is perceived as a sexual overture automatically signifies 
her wish to remain married to her husband. There is no assessment of 
the relative lustfulness of her kiss or whether her intent was to remain 
married; her intent is simply inferred from her action . 33 

Though taldq rajV is generally translated as "revocable divorce," the 
husband taking back the wife did not actually revoke the taldq. Rather, 
its effects were suspended and the couple returned to a normal married 
state. Despite the resumption of standard rights and obligations, the 
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pronouncement counted toward the limit of three taldq s that a husband 
could pronounce before he lost the right to take back his wife. In an ir- 
revocable talaq — as with other forms of irrevocable divorce, such as di- 
vorce for compensation (khuV) or judicial divorce 34 — the husband had 
no right of return. 

Irrevocable talaq occurred in two situations. First, taldq in an un- 
consummated marriage was irrevocable because the wife, exempt from 
a waiting period, was free to remarry immediately. Second, three talaq s 
pronounced on successive occasions or at the same time made divorce 
both irrevocable and absolute. In an absolute divorce, the spouses could 
remarry only after the wife's marriage to a different husband . 35 Once 
this intervening marriage ended, and the wife's waiting period expired, 
the original spouses could remarry. This remarriage required a new 
contract, the wife's consent, and a new dower. To reunite after an irre- 
vocable (but not absolute) talaq or another form of irrevocable divorce, 
a new marriage between the former spouses was necessary, but not an 
intervening marriage of the wife to another man. 

In regulating divorce, the jurists oscillated between concern for the 
specific requirements of the husband's pronouncement and the broader 
ethical question of whether divorce ought to be pronounced at all and, 
if so, what form it ought to take. The notion of "model divorce," or talaq 
al-sunna, gives a normative structure that, among other things, dis- 
courages multiple divorces, provides ample opportunity for reconcilia- 
tion, and renders calculation of the waiting period simpler. In sunna 
divorce, the husband pronounces a single talaq when his wife is not 
menstruating and before he has had intercourse with her during that 
cycle . 36 He then avoids sexual contact with her for two more menstrual 
cycles. During this waiting period, the talaq is revocable. Her third men- 
strual period makes the divorce definitive . 37 Because he has pronounced 
only one talaq, though, they could remarry (with her consent and a new 
dower) without her having to conclude and consummate an intervening 
marriage. 

Divorcing husbands frequently strayed from these guidelines, and 
early Sunni authorities regularly conceded the effectiveness of taldq dec- 
larations that deviated from the model. Though it receives barely any 
attention in contemporary discussions of taldq, which tend to center on 
so-called triple divorce, the question of whether divorce pronounced to 
a menstruating woman was valid preoccupied the jurists extensively. 
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Its importance was in large part due to the hermeneutical questions it 
raised about prophetic precedent. Reflections centered on a case where 
Muhammad ordered a man who divorced his menstruating wife to 
take her back and then divorce her again when her period had ended. 
Was the Prophet's order a command to be obeyed or a recommendation 
using an imperative verb? If he did take her back, did one count a di- 
vorce as having taken place? That is, did the phrase "take back" consti- 
tute recognition that the divorce pronouncement was effective, even if 
reprehensible? Jurists depending on the same foundational texts arrived 
at divergent verdicts because of their decisions about how to interpret 
specific legal language. 

There was less debate over triple divorce: the thinkers studied here 
considered it offensive but effective. On the question of three simulta- 
neous divorces or so-called "absolute" pronouncements, early authori- 
ties express varying degrees of reservation about its use, particularly 
when the women were not at fault. But men's unilateral and unrestricted 
exercise of taldq was entirely valid, legally speaking. ShafiT opposes triple 
divorces less strongly than Malik, reasoning that the Prophet knew of 
cases where men triply divorced their wives by taldq. His failure to re- 
proach them for doing so or to forbid it outright meant that he tacitly 
accepted it. Yet, for ShafiT, revocable taldq is always preferable because 
it allows the husband to preserve his control over the marriage tie for as 
long as possible. 

A husband's power of taldq extended to a right to transfer his 
power to another individual, including his wife. Delegated divorce tem- 
porarily granted the recipient the husband's power of taldq, though the 
scope and duration of the power varied with the particular formulae 
used and, in some cases, the husband's intention . 38 In most cases (for 
the ShafiTs, the Hanafls, and Ibn al-Qasim, though not in Malik's later 
view), the delegation of power to the wife was limited to the session 
(majlis) in which the husband delegated it — as with a bargain struck in 
the marketplace, the wife could accept or refuse the offer at that time 
only. Demonstrating the flexibility of the jurists' use of analogy — based 
in part on its explanatory power, not a simple equation of wife with 
slave — an implicit parallel with sales rather than with manumission 
structured the rules as well as the terminology for delegated divorce. The 
husband's granting of his power of divorce to another (male) individual 
constituted a relationship of agency; the agent, in such a case, could 
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divorce the wife on the husband's behalf so long as the husband had 
not withdrawn the agency. Malik's view that the wife retained the 
right to divorce after the session in which it was granted can also be 
understood as a type of agency. 

The Muwatta reports three cases where a man puts his wife's affair 
into her hands, transferring control over the marriage tie to her. In 
each, she divorces herself. Regretting his actions, the husband seeks 
guidance. In the first case presented, the authority, Ibn ‘Umar, states 
that the woman's decision is final: 

Yahya related to me, on the authority of Malik, that it reached him that 
a man came to ‘Abd Allah b. ‘Umar and said: "Oh Abu ‘Abd al-Rahman, 

I placed my wife's affair in her hand and she divorced herself; what is 
your view?" ‘Abd Allah b. ‘Umar said: "I think it is as she said." The 
man said: "Don't do this, Oh Abu ‘Abd al-Rahman." Ibn ‘Umar said: 
"Me do it? You did it ." 39 

The husband protests Ibn ‘Umar's opinion that "it is as she said," blam- 
ing him for the separation. Ibn ‘Umar replies that he has done nothing; 
it is the husband's actions that have led to this unwanted result. Rather 
than being a case for adjudication or interpretation, the husband's 
transfer of control over divorce to his wife was entirely valid. He may 
not, therefore, revoke her actions. The man here is not asked about his 
intentions, the number of divorces, or their revocability. In the absence 
of any limiting information, Ibn ‘Umar assumes that the power over 
the wife's affair that the husband places "in her hand" is the same as 
that which he possesses. 

The report that immediately follows, however, reinterprets Ibn 
‘Umar's position in a way that suggests he espoused a more limited 
model of transfer of control: 

He related to me from Malik, from Nafi‘, that ‘Abd Allah b. ‘Umar used 
to say: When a man transfers control to (mallaka) his wife over her af- 
fair, then the decision is whatever she decides on, unless he denies it 
(an yunkira ‘ alayha ) and says: I only meant one. And he swears to that, 
and has more control over her (yakunu amlaka bihd) while she is in her 
waiting period . 40 

Ibn ‘Umar's previous decision did not allow the husband to deny that 
he intended to give his wife full control but rather upheld the wife's ac- 
tion ("I think it is as she said"). This report suggests that though there is 
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a presumption in favor of the woman being entirely able to decide the 
number (and thus the revocability) of divorces when she is granted 
control, this presumption is rebuttable by the husband's sworn claim 
that he delegated only a single divorce. 

In the report that follows these, the opposite presumption seems to 
operate; it is assumed that the woman's control is only over a single 
divorce. Muhammad b. Abi ‘Atlq comes, teary-eyed, to Zayd b. Thabit, 
who inquires as to the reason. He informs Zayd, "I gave my wife control 
of her affair and she divorced me (fdraqatni)." Zayd replies, "Take her back 
(irtajiha) if you wish. Indeed it is [only] one and you have more control 
over her (anta amlaku biha ).” 41 Zayd makes no inquiry into the hus- 
band's intentions and does not make him swear as to his intent. 

Ultimately, the opinion endorsed by Malik falls between the two 
extremes. Malik rejects Ibn ‘Umar's stated decision that the woman's 
word is final ("I think it is as she said") and also Zayd's blanket assump- 
tion that a wife's control is only over a single divorce ("You have more 
control over her"). Malik declares a final report to be "the best of what 
I have heard" about the subject. A man grants his wife control over her- 
self but protests when she repudiates herself more than once. The spouses 
appeal together to Marwan b. al-Hakam, who makes the husband swear 
that he "only gave her control of one [divorce]" and then returns the 
wife (“raddaha”) to him. 

This case agrees with Ibn ‘Umar's view that the husband is to be 
believed if he swears that he intended to give his wife power only over 
a single divorce. The critical distinguishing factor is that the husband 
objects at the time his wife pronounces multiple divorces, rather than 
complaining subsequently. This makes the husband's claim that he in- 
tended to grant control of only a single repudiation more credible to 
Malik. Subsequent applications of Malik's view, however, do not re- 
quire the husband to demonstrate that he objected at the time the wife 
was exercising her delegated right of divorce. The Mudawwana simply 
states that if the husband swears he intended to grant control of only a 
single divorce, he is believed and allowed to return to his wife during 
her waiting period . 42 

Though differing on the extent of the power over the marriage tie 
granted to the wife by various formulae used delegation, all agreed that 
it was never any expression of a wife's power over whether she re- 
mained married or obtained divorce. Rather, in these forms of divorce 
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the husband temporarily permitted his wife to exercise a prerogative 
that belonged exclusively to him . 43 Delegated divorce, despite the fact 
that it could involve the wife in its operation, was not a bilateral agree- 
ment. The wife, bound by the marriage tie, did not share the power of 
unilateral divorce. Instead, her opportunities to dissolve the marriage 
were limited to judicial divorce for cause, grounds for which varied 
greatly depending on the school; delegated divorce, if authorized by her 
husband; and khul c , divorce for compensation, the main form of female- 
initiated divorce. 

“Sell Me My Repudiation KhuV and Marital Dissolution 

In crucial respects, khuV is the mirror image of marriage. Like mar- 
riage, khuV is a bilateral contract . 44 KhuV and the compensation re- 
quired for it illustrate the conceptual centrality of control of the wife's 
sexuality to marriage, as well as the ways in which that control was 
analogous to property transactions; khuV frequently was discussed in 
the language of sales, fn marriage, the dower was exchanged for milk 
over the wife or, more particularly, over her sexual organ (bud c ). This milk 
legitimized sex and established for the husband control over the end of 
marriage, fn taldq, the husband unilaterally relinquished this control, 
either revocably or irrevocably, without financial consideration. In 
khuV, the wife bought back milk over herself by compensating the hus- 
band in return for a divorce. Khul c might or might not require that the 
husband pronounce taldq; some texts associated this term with their 
discussions of khuV and others used terms such as tatllqa or fir aq (sin- 
gle divorce, separation ). 45 Regardless of which term was employed, 
khuV differed from talaq in two important ways. First, it required the 
wife's assent (if she was free and in her majority — i.e., if she had con- 
trol over the compensation). Second, it was always, except in one dis- 
senting opinion, irrevocable. Following khuV, if the husband wished to 
resume marital relations with his ex-wife, a new marriage contract 
was necessary, along with a new dower and her consent. However, khuV 
could count as more than a single divorce, either by agreement be- 
tween the divorcing spouses or the husband's intent . 46 

ff talaq is analogous to manumission, khuV parallels kitaba, a trans- 
action in which a slave contracts to pay for his or her emancipation . 47 
Both khuV and kitaba require the husband or master's consent and the 
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payment of a sum from the wife or slave for her or his release. Talaq and 
manumission were both accomplished by the husband or master's ut- 
terance of a few words; khuT and kitdba required the participation and 
agreement of the wife or slave, both in principle and as to the specific 
financial terms. The Jami al-Saghir demonstrates these parallels in its 
discussion of the effect of particular formulae in both divorce for com- 
pensation and manumission for compensation. The HanafT authorities 
disagreed as to whether a particular phrase was (1) a unilateral pro- 
nouncement of talaq or manumission, or (2) an offer of khuT or kitdba 
that required acceptance from the wife or slave in order to take effect. 

[If] a man says to his wife: "You are divorced [in exchange] for one 
thousand [dirhams] ('aid alf)" and she accepts, then she is divorced and 
she owes [him] one thousand (‘alayha al-alf). This is like his saying "You 
are divorced for one thousand (hi alf)." If he says to her, "You are di- 
vorced and you owe [me] one thousand (wa ‘ alayki alf), and she accepts, 
or he says to his slave, "You are free and you owe [me] one thousand" 
and [the slave] accepts, [then according to Abu Hanifa] the slave is 
manumitted and the wife is revocably divorced, and neither of them 
owes [him] anything. Abu Yusuf and Muhammad, may God be pleased 
with them, said: Each of them owes [him] one thousand dirhams. If 
they do not accept, the wife is divorced and the slave is manumitted 
according to Abii Hanifa, may God be pleased with him. Abu Yusuf and 
Muhammad, may God be merciful to them, said: If they do not accept, 
the wife is not divorced nor is the slave manumitted . 48 

The first two formulas mentioned, linking the talaq to the compensa- 
tion (divorced “‘aid one thousand" or “hi one thousand"), unanimously 
required the wife's acceptance of the terms for the divorce to occur; she 
was then liable for the thousand. No one mentioned manumission, as 
there was no need to clarify the matter; all agreed that the two state- 
ments were equivalent and constituted offers of khul c , which took effect 
only with the wife's acquiescence. 

The next formula, though, provoked disagreement, so kitdba was 
brought in to clarify the issues at stake. "You are divorced [or free] and 
you owe [me] one thousand" was understood by Abu Hanifa as a uni- 
lateral pronouncement and by his two disciples as an offer, like the oth- 
ers, that took effect only with both parties' agreement. Whether the 
formula constituted a unilateral pronouncement or a bilateral agree- 
ment determined whether it would be an irrevocable khul' divorce or a 
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revocable talaq. Abu Hanlfa understood this third formula as two sepa- 
rate statements: first a divorce (or manumission), which was automati- 
cally effective, followed by a declaration that the wife (or slave) owed 
the husband (or master) one thousand dirhams. In Abu Hanlfa's view, 
the statement that the wife (or slave) owes this sum has no effect, irre- 
spective of whether she (or he) agreed: the release had already taken 
effect. However, the talaq was revocable because the wife did not com- 
pensate the husband in exchange for divorce. (In the case of manumis- 
sion, the pronouncement was effective, the slave owed no money in ex- 
change for it, and it was irrevocable since there is no such thing as a 
revocable manumission.) Abu Yusuf and Muhammad, in contrast, un- 
derstood the statement "You are divorced and you owe [me] one thou- 
sand" to be, like the previous formulas, an offer rather than a declara- 
tion. In this context, "and" meant "if." It did not count as a pronouncement 
of talaq or manumission if the offer to pay for freedom was not accepted. 

Compensation made khul c irrevocable. Despite the HanafI authori- 
ties' disagreement about the phrasing of one formula, they agreed on 
both the consensual nature of khuV and the link between compensa- 
tion and irrevocability. For Malik and Shafi'T, likewise, both spouses' 
consent was necessary for a khuV divorce, which was irrevocable even 
in the presence of a stipulation to the contrary . 49 The view of early Me- 
dinan authority SaTd b. al-Musayyab — that, by returning the compen- 
sation, a husband who had agreed to khuV had the right to return to his 
wife — remained isolated . 50 However, it also linked compensation and 
the severing of the husband's marital milk. 

The jurists' preoccupations with issues of consent, compensation, 
and revocability in khuV must be understood in light of their presump- 
tion that khuV was to be used when a woman desired to dissolve her 
marriage for no fault of the husband's. Talaq allowed dissolution of 
the marriage at the husband's whim, though an astute wife might be 
able to use it for an exit strategy in case of polygyny or relocation 
through suspended, conditional, or conditional delegated divorce. KhuT 
was assumed to apply when a wife disliked her husband and wanted 
out of a marriage: if it were revocable, the husband could simply take 
her back during the waiting period, defeating the purpose. Because 
khuV severed the husband's marital authority at the wife's behest, irre- 
vocability was an integral component. But this irrevocability had to be 
fit into a legal framework of mutual claims. 
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Much as marriage with the wife's fair dower fixed in advance ex- 
emplified the norm for marriage, in the paradigmatic khuV the husband 
bore no fault and the compensation was the exact dower given at mar- 
riage. However, khuV could take many additional forms. Where the wife 
sought dissolution for no fault of the husband's, she could offer any 
amount necessary to secure his agreement, even more than the origi- 
nal dower. 51 If the husband was partially or fully to blame for the mari- 
tal discord, the jurists disagreed on whether he could or should take 
any compensation whatsoever. 

Both the Muwatta 3 and the Mudawwana distinguish between the 
situations where the husband was blameworthy and those where he 
was not. Referring to the conduct of the at-fault spouse as nushiiz, Malik 
declared it "lawful for her husband to take from her what she gives him 
for the khuV" when she was the one at fault and "she consents to that 
and there is no harm of her by him." 52 Among the behaviors that justi- 
fied taking compensation, Medinan authority Ibn Shihab al-Zuhri in- 
cluded "demonstrating repulsion toward him," "attach[ing] no impor- 
tance to her husband's rights," going out without permission, and 
allowing into the home someone that the husband disliked. 53 Even 
with wifely nushuz, the text warns that there had to be "no harm of her 
by him." If the wife was not guilty of any offense, the at-fault husband 
could divorce her at will by taldq but was not allowed to extort compen- 
sation in exchange. 

Malik! texts make a legal distinction between taking compensa- 
tion for marital dissolution in the case of the wife's nushuz as opposed 
to the nushuz of the husband, but Hanaf! texts distinguish between the 
two as a matter of ethics. Malik's stance that a wife who had obtained 
khul c from a husband who harmed her was entitled to have her com- 
pensation refunded is logical, given his willingness to grant the wife 
judicial divorce because of that harm. The Hanaf! position is equally in 
keeping with the contrary view that virtually never permitted judicial 
divorce. Because a woman could not get a divorce from a husband who 
harmed her by any means except his divorce of her, it was legally per- 
missible for her to pay exorbitantly for khul e ; she had no other recourse. 
In discussing a woman who pays all her wealth to get a divorce, the 
Muwatta Shaybani concludes, "Whatever a woman ransoms herself 
from her husband for is legally permissible (jaiz ft 7 qada)." Where the 
wife is at fault and the husband blameless, "we do not like him to take 
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from her more than he gave her [as dower], even if the nushuz is on her 
part." In the opposite case, when the fault was the husband's, the Mu- 
watta Shaybani condemns his taking anything at all for agreeing to the 
khuV: "If the nushiiz is on his part, we do not like him to take [any- 
thing] from her, whether little or much." Ultimately, "if he does take 
[something] from her it is legally permissible, but it is reprehensible 
(makruh) for him as to what is between him and his Lord. This is the 
opinion of Abu Hanlfa." 54 Two authorities on whom Abu Hanlfa often 
draws differ on this question, with Harnmad b. Abl Sulayman holding 
that "it is reprehensible for him to take more than he has given her" 
(not, it should be noted, anything at all) and Ibrahim al-Nakha‘1 hold- 
ing that "it is perfectly acceptable for him to do this." 55 

The JdmV al-Saghir presents a slightly different stance on the legiti- 
macy of various amounts of compensation in case of either spouse's 
nushiiz: "[If] woman gets khul c for more than her dower while the 
nushuz is from her, the excess is appropriate for her husband [to take]." 
If, however, "the nushuz is from him, it is reprehensible for him [to 
take] the excess, [but] it is legally permissible." This passage treats only 
the "excess" compensation, the amount that exceeded the woman's 
actual dower; it is acceptable — unlike in the Muwatta Shaybani — for 
him to take the original dower amount, even if he is at fault. These two 
HanafI texts concur, though, that regardless of how reprehensible it 
might be for the husband to take a particular amount of compensation 
in exchange for repudiating his wife, it is "legally permissible." 56 

In discussing compensation and consent in khul c divorces, the ju- 
rists frequently compare khul c to sales, kitaba, marriage, 57 and taldq in 
ways that assimilate khul c to and distinguish it from these other trans- 
actions. As commerce provided the standard vocabulary for most trans- 
actions, it is not a surprise to find it used for khuV. What is interesting is 
the type of transaction discussed: khul‘, like marriage, is usually com- 
pared to sales, but taldq, when not for compensation, is compared to 
manumission. MalikI jurists matter-of-factly accepted the language of 
sales for khul\ considering its use to create binding contracts: "I said: If 
she says, 'Sell me my taldq for one thousand dirhams,' and he does so, 
is that permissible in Malik's opinion? He said: Yes." 58 Likewise, for 
ShafiT, khuV was either like a sale or it was a sale. The Mukhtasar of al- 
Muzanl gives the following case: "A wife saying 'If you divorce me tri- 
ply, I will [give] you one hundred [dirhams]' is like a man saying 'Sell 
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me this robe of yours for one hundred.' " 59 Here, a woman transacts busi- 
ness just like a man, unlike in divorce by talaq, where she is an object 
rather than a participant. The Umm alternates between treating khuV as 
like a sale — "khuV is allowed during illness and health, just as sale is al- 
lowed during sickness and health" 60 — and as a sale. By likening khuV to 
a sale, Shafi‘1 differentiated it from talaq, particularly with regard to re- 
vocability. KhuV s nature as a sale rendered it irrevocable: "KhuV is a 
divorce [where] he does not possess the right to return [to her], because 
it is a sale among sales, ft is not permissible for him to own her property 
and [at the same time] to have more control over her (wa yakun amlaka 
biha)." 61 When the husband claimed the property that the wife gave as 
compensation, the wife became, in exchange, "more the owner" of her- 
self. In turn, the husband did not "control the right to return to her." As 
in the HanafT authorities' discussion of particular formulae, compensa- 
tion made the difference between the husband possessing the unilat- 
eral right to return and the wife having control over herself. KhuV was 
structured as a sale and was therefore a bilateral contract. Like mar- 
riage but unlike most (other) sales the transfer of milk was irrevocable 
once agreed on. Shafi‘1 explained that when the husband took the com- 
pensation from the wife ("the property"), he could not continue to own 
"the right to return." ft was this right that "left him and for which he 
took property [in exchange]." 62 

In addition to their statements that khuV was the wife's purchase 
of a talaq or the husband's sale of his right to take her back, the jurists 
also described the transaction as an exchange for the wife's bud‘. 
(Though bud c is most easily translated as "vulva," it also implies the ini- 
tiation of marriage.) According to the Mudawwana, she "give[s] him 
something from her property (maliha) [in exchange] for taking her bud‘ 
from him." 63 And in the Umm, khuV was described as payment in con- 
sideration for transferring control of the wife's bud c (al-khuV huwa ‘iwad 
min al-bud c ). 64 That both marriage and khuV were, transactions that in- 
volved payment for the transfer of control over the wife's sexual organ 
could not be clearer; discussing compensation in khuV, Shafi‘1 noted 
that "the fair value of the bud c is her fair dower" (qlmat mithl al-bud‘ 
mahr mithliha). 65 In marriage, the husband paid fair dower to acquire 
control over the wife's bud‘ (the Umm refers to the wife's fair dower, in 
the contracting of marriage, as the "price for [her] bud c "); 66 in khuV, the 
wife paid her fair dower to reclaim it. 


152 


Untying the Knot 


Rather than contradicting each other, these rationales express fac- 
ets of one overarching explanation: in khul c the wife irrevocably pur- 
chases back the sexual rights over herself that her husband gained 
through the marriage contract, rights that were bound up with his milk 
over the marriage tie. Khul c essentially reversed the transaction of mar- 
riage, in which he became obligated to pay her a dower to make her 
sexually lawful for himself; this lawfulness was conveyed through his 
control over the marriage tie. This ceding of control (milk) by the wife to 
the husband at the time of marriage was associated with a payment 
from husband to wife: the dower. In khul) this relinquishment of con- 
trol by the husband back to the wife likewise was associated with 
payment. 

The specifics of the payment, however, varied from that required 
in the regulation of dower. Malild authority Ibn al-Qasim approved a 
khul c where a wife gave her husband one thousand dirhams and re- 
ceived both a divorce and a slave worth approximately that amount. He 
reasoned that if the slave was worth less than that, she had paid for the 
khul c . On the other hand, "if it is equivalent, then it is divorce by mutual 
agreement," a lawful arrangement where both spouses "mutually relin- 
quish [their claims], with him not giving her anything and her not giv- 
ing him anything ." 67 Such a transaction would not be permissible in 
marriage because a woman could not transfer sexual rights over herself 
without the creation of an obligation to pay dower, while the husband 
could relinquish his rights gratis in divorce (taldq). 68 

Much like dower, whatever compensation the parties agreed on for 
khul c was valid unless it broke regulations for the commercial transfer 
of property. Even if the compensation was invalid, khuV, like marriage, 
was not invalidated or annulled, as would be the case with commercial 
sales; rather, as with dower, a substitute compensation was arranged . 69 
In the ShafiT view, fair dower was the almost universal remedy for 
khuV when the specified compensation was problematic, as well as in 
situations where no compensation was specified . 70 In neither case did 
the irregularities with the compensation for khul c lead to the dissolu- 
tion being rescinded . 71 

Capacity to contract khuV centered on axes of sex, age, and legal 
status. Khul c involved both relinquishment of marital authority and fi- 
nancial remuneration, each of which could be wielded or not according 
to gender, majority, and freedom. To consent to khuV, a wife had to 
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have financial control and, for Shafi‘1, a husband had to have the ability 
to wield taldq. Shafi‘1 is always keenly attuned to these elements of legal 
personhood. The Umm insists that a woman had to be capable of con- 
trolling her own assets: "We permit anyone who controls her 72 own 
assets to make khuV." She could not be a minor or have lost her reason 
(maghluba ‘aid ‘ aqliha ) or be subject to interdiction (hajr), or any khul‘ she 
contracted would be canceled and her compensation returned to her. 
The wife had to be, at a minimum, free and in her majority to enjoy 
this legal capacity. If she were not, her part of the exchange would be 
void. Voiding the compensation did not, however, invalidate the talaq 
for Shafi‘1: "His divorce of her [in exchange] for [the compensation] he 
took from her is effective (waqV ‘alayha), but he possesses the right to 
return." Signaling again the link between compensation and irrevoca- 
bility, the Umm notes, "If [the compensation] he has taken is void, he 
possesses the right to return in the divorce that took effect for it." 73 

Though for the wife to contract khuV she had to have control over 
her financial affairs, a husband had only to be capable of validly pro- 
nouncing taldq. According to the Umm, "A husband's khuV is not per- 
missible until his talaq is permissible. For this, he [must be] in his ma- 
jority (baligh) and [must] not have lost his reason (maghlub ‘ ala ‘aqlihi). If 
he has not lost his reason, then his khuV is valid . . . because [of the fact 
that] his talaq is valid." 74 

The way khul‘ regulations applied to the case of slaves illustrate 
these gendered considerations at the same time that they affirm male 
slaves' rights in divorce. A female slave could not contract khul‘ without 
the consent of her master, since she possessed no property rights. It was 
irrelevant, according to ShafiT, whether she was intellectually mature 
(rasluda) or foolish (safiha); she had no ownership over any assets and 
thus no right to dispose of them. In fact, her master could contract 
khul‘ for her without her involvement or consent. By contrast, a male 
slave could validly grant khul‘ despite his equal lack of property rights, 
since he possessed the capacity to pronounce a valid divorce. However, 
"whatever the slave receives for khul c belongs to his master." Thus, a 
female slave has no role in khul‘ because she controls neither the prop- 
erty used for compensation nor the divorce rights exercised by her hus- 
band. In sharp distinction, "if a [male] slave's master makes khuV on 
behalf of his [male] slave without his permission, the khuV is invalid, 
because no one can divorce on behalf of another, [not] a father, nor a 
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master, nor a wait, nor a sultan. Rather, a male ( mar ’) divorces on his 
own behalf or the sultan divorces for him" for cause . 75 KhuV could not 
be compelled for a slave husband, just as a divorce could not be com- 
pelled for him: despite his enslavement he was male and a husband. 

Divorce Rights of Slaves 

Slave marriage had legal and social ramifications, and Muslim jurists 
attempted to balance the marital rights of slaves with the ownership 
rights of masters. Slave marriages could be validly contracted only with 
the owners' permission. Some seventh- and eighth- century authorities 
held that slave unions were subject to owners' whims for both forma- 
tion and dissolution. A male slave's master could divorce the slave's 
wife, or a master could wrench his female slave away from her hus- 
band, and the sale of a female slave automatically resulted in divorce 
because the master's proprietary interest trumped her marital bond. 
From the ninth century onward, however, Sunni authorities held that 
once a slave's marriage was validly established, its dissolution was sub- 
ject to the same rules as marriages in which both spouses were free. 
Enslaved husbands, and the husbands of female slaves, were fully 
vested with marital authority in matters of divorce. How and why did 
the jurists arrive at consensus on this point, when they continued to 
disagree over other matters involving the marriage of slaves? At stake in 
these controversies are the definition of a husband's role and the emerg- 
ing unanimity on the central place of the right to divorce in the juris- 
prudential understanding of marriage. 

The Musannafs of ‘Abd al-Razzaq al-San‘anI and Ibn Abi Shayba 
contain numerous anecdotes and opinions traced back to the Compan- 
ions of the Prophet and successive generations expressing the view that 
"the male slave's divorce is in his master's hand ." 76 Some authorities, 
including the Companion Ibn ‘Abbas, declare that a male slave's master 
may pronounce divorce of the slave's wife if he wishes. Further, some 
hold that the slave himself has no power to effect the divorce, except 
with his master's permission. In the case where both the husband and 
the wife are slaves belonging to the same owner, according to Jabir b. 
‘Abd Allah, "their master joins them and separates [them ]." 77 Others 
disagree, holding that the slave himself wields divorce. Confronted 
with the view of Jabir b. Zayd that "[the slave's] divorce is in his mas- 
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ter's hand," SaTd b. Jubayr replies that "Jabir is wrong; rather, the di- 
vorce is in the hand of the one who has sex with the woman." 78 ‘Umar 
ibn al-Khattab likewise reportedly declares, "If he marries with his mas- 
ters' permission, then the divorce is in the hand of the one for whom the 
sexual organ is lawful" 79 — that is, the slave himself. Sa‘Id b. al-Musayyab, 
cited frequently by later Malikls, also held that "if the master marries off 
his male slave, he may not separate them (i.e., the slave and his wife)." 
All agreed that the slave could marry only with his master's permission; 
the second group merely held that once permission was granted, the 
master had no power to dissolve the slave's marriage. 80 

The jurists of the nascent legal schools were, by contrast, united on 
the subject of the male slave's control over divorce. 81 The Muwatta and 
the Kitdb al-Hujja betray the previous existence of dispute only by their 
vehemence in defending the enslaved husband's sole control over the 
dissolution of his marriage. "The divorce is in the hand of the slave. 
Nobody else has any power over his divorce." 82 In the Umm, Shafi‘1 ac- 
knowledges the existence of the alternate position, introducing it as 
archaic: "Some of those in the past said, 'The male slave may not di- 
vorce, rather the divorce is in the master's hand.' " 83 Archaism notwith- 
standing, ShafiT went on to argue against it. If someone argued that by 
divorcing his wife, the slave was "destroying assets" — presumably be- 
cause of the dower involved — then the appropriate reply was that the 
husband had no share in his wife's assets that could be destroyed, nor 
did she herself constitute an asset. The power to divorce has nothing to 
do with property, which a slave cannot own, but rather with obligatory, 
lawful, and prohibited acts. Here, ShafiTs view recalls those of earlier 
authorities who linked the right to have lawful sex with a woman to 
the right to divorce her: "The [male] slave is among those to whom the 
[categories] of forbidden and lawful apply. He makes [her] forbidden to 
him by divorce. The master is not the one to whom the woman is 
lawful" — that is, sexually — "and who [therefore] can make her forbid- 
den" by divorcing her. 84 

Like a male slave's control over divorce, whether a female slave's 
master could dissolve her marriage was the subject of disagreement 
among seventh- and eighth-century legal authorities. It was also re- 
solved in favor of the husband's exclusive right to divorce. Texts often 
assume that a master had permitted two of his own slaves to marry 
each other. Though the same rule applied as in cases where both 
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spouses belonged to different owners, here the female slave would 
originally have been licit to her master. The marriage made her sexu- 
ally lawful to her husband and forbidden to their joint master. Debating 
the dissolution of the male slave's marriage was often a roundabout 
way of considering whether and how the master could reinstate his 
own sexual access to the woman in question if he owned her as well. 

May a master who has permitted his female slave to marry dissolve 
her marriage? If so, how? Most held that he could not do anything of 
the sort, which became the consensus view by the formative era. Iso- 
lated early authorities, however, held that a master who owned both 
spouses could unilaterally "wrench" the wife away from her husband; 
having done so, she would again be lawful to him. Implicit in the Com- 
panion Ibn Abbas's opinion to this effect is the view that the marriage 
of a slave woman merits less respect than a marriage bond between free 
persons. In his view, the Qur’anic passage prohibiting access to married 
women "except what your right hands own" (Q. 4:24) applies not only 
to married non-Muslim women captured in battle, but even to slave 
women married to Muslims. Thus, he argued, "A man may wrench 
away a female slave (walida), the wife of his slave, and have sex with 
her if he wishes." 85 Though seldom explicitly attributed to any author- 
ity, the vociferousness with which this doctrine was denounced by 
other authorities attests to it having been well known. It represents one 
end of the spectrum concerning how binding the marriage ties of a 
female slave are compared to the strength of her master's ownership 
rights. 

Nearer the middle of the spectrum, there were numerous propo- 
nents on both sides of a related issue: if a female slave was sold, did her 
marriage tie persist despite the transfer of ownership? Many of those 
who held that an owner could not unilaterally rescind his female slave's 
marriage nonetheless thought that this marriage did not survive a sale. 
Al-Hasan explicitly contrasted the two situations: "Her sale is her di- 
vorce . . . but if he marries her off, he may not separate them." 86 It 
seems that it was all right to relinquish one's own claim to sexual ac- 
cess, but that when the transfer of ownership took place, the right to 
sexual relations with the female slave transferred alongside it. Dis- 
agreement on this point was eventually replaced by consensus that sale 
did not lead to the dissolution of marriage, but it is noteworthy that 
everyone agreed that a new master could not have sexual access if the 
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marriage tie persisted, because two men could not both have lawful 
sexual access to the same woman. 

The Musannaf of ‘Abd al-Razzaq presents a roster of authorities 
who, like al-Hasan, held that the sale of a married female slave auto- 
matically dissolved her marriage, making her sexually lawful for her 
new owner. Eight entries assert, "A female slave's sale is her divorce," or 
simply, "Her sale is her divorce." 87 Among those who held that the sale 
of a female slave was her divorce, there was disagreement about whether 
the sale of her husband, assuming he belonged to the same master, also 
dissolved the union. Some held, "Whichever of the two of them is 
sold, it is a divorce." Others, though, saw only the sale of the wife as 
breaking up the marriage. Sa‘Td b. al-Musayyab and Mujahid declare, 
"Her sale is her divorce, but if the male slave is sold, she is not thereby 
divorced." 88 These verdicts treat the marital tie with an enslaved woman 
as less secure than one with a free woman because of the scope of her 
master's claims over her. 

These casual views with regard to the dissolution of slave marriages 
were disputed from the first generations, however. Numerous Compan- 
ions and Successors objected to the idea that a female slave's marriage 
dissolved when she changed hands. Their views usually appear in an- 
ecdotes telling of men who purchased, or were given, female slaves 
whom they subsequently learned were married. These men's reactions 
demonstrated that they believed the slave's marriages continued in 
force despite the transfer of ownership. As a result, they either bought 
the right to sexual access to these women from their husbands or, if the 
husband refused, returned the female slaves to their previous owners. 
In one example from the Musannaf of ‘Abd al-Razzaq, a man "sent ‘AIT 
a slavegirl" as a gift. ‘AIT — the Prophet's cousin and son-in-law, the 
fourth Sunni caliph and the first Imam of the Shi‘a — "said to her: Are 
you available or unavailable (mashgula)'?” When she replied that she was 
unavailable, meaning that she had a husband, ‘AIT returned her to the 
man who had sent her. The man, in turn, "bought her bud c [from her 
husband] for 1,500 dirhams, and sent her [back] to ‘AIT," who "accepted 
her." 89 ‘AlT's principled stance in refusing to have sex with a married 
slave supported the view that a transfer of ownership did not dissolve a 
slave's marriage. Notably, no actual divorce pronouncement was men- 
tioned. As Ishaq b. Rahawayh, a slightly younger contemporary of Shafi‘1, 
sums up the views he deems authoritative, a female slave who had a 
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husband did not become lawful to a new owner "until he divorces her 
or her body is bought from the husband ." 90 This language strongly par- 
allels that used for khul c divorce. In the case of a slave, the act of buying 
(rights to) the woman's sexual organ from the husband served as an 
equivalent to, or a substitute for, divorce. Marriage of a female slave trans- 
ferred a type of partial ownership over her: to make her fully available to 
her new master, that ownership had to be reintegrated with the rest of 
the control over her. 

Though ostensibly concerned with the sale of a married female 
slave, these anecdotes ultimately revolve around the marital preroga- 
tives of her husband, fn another case, ‘AIT affirms that "he is her hus- 
band, until he divorces her or dies ." 91 Another notes that even though 
a female slave might be sold away, "a slave has more right to his wife 
wherever she is found unless he divorces her irrevocably ." 92 The invio- 
lability of the marriage tie even when the parties to it were enslaved 
was as critical to the evolving jurisprudence on marriage as the sexual 
exclusivity of marriage (as far as the wife was concerned). The once- 
contested view that only the husband of a female slave controlled her 
divorce came to be settled . 93 For Malik, Abu Hanifa, Shafi'T, and their 
followers, it was inconceivable that the sale of a female slave could trig- 
ger the dissolution of her marriage — this power rested with her hus- 
band, regardless of his status . 94 

A look at the way al-Khassaf's ninth-century treatise on mainte- 
nance handles the sale of a female slave of ambiguous marital status 
shows how entrenched these assumptions had become, fn a discussion 
of how much one can or must rely on others' representations of given 
situations, a slavegirl tells a man who has just purchased her that she 
has a husband. Al-Khassaf sums up the relevant legal ruling: "If a man 
buys a slavegirl and she claims that she is a married woman (annaha 
dhatzawj) and the seller says 'She had a husband but he divorced her,' 
the buyer cannot return her ." 95 Al-Khassaf assumes that her marital 
status would affect the buyer's decision: it is universally accepted not 
only that a female slave with a husband is sexually off-limits but also 
that her sale has no effect on any existing marriage. If she is in fact 
married, al-Khassaf presumes that the buyer would wish to void the 
transaction, since he would be barred from sexual access to her. (The 
use of the term jariyya, "slave girl," rather than ama or mamluka hints at 
a primarily sexual purpose for the slave.) One must also explain the 
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difference between the enslaved woman's response and the seller's re- 
sponse; presumably, one of the two is lying. The slave might lie to 
scotch the sale entirely or to avoid sex with her new owner. The seller 
might lie to preserve the sale. In either case, no one suggests that the 
sale itself would dissolve any extant marriage of hers; the debate has 
shifted. 

These decisions about the enslaved husband's exclusive right to de- 
cide on divorce and the persistence of a slave woman's marriage through 
a transfer of ownership both reflected the strengthening of the hus- 
band's marital authority. As marriage law became increasingly system- 
atized, certain property rights of owners were weakened when these 
conflicted with a husband's prerogatives. These shifts reflect a larger 
process of consolidation of male marital authority as well as the central- 
ity of divorce to the structure of rights regulating Muslim marriage. 

Doctrinal disagreements on a variety of issues, including some re- 
lating to the rights and obligations of a male slave, persisted. A male 
slave's consent to marriage continued to provoke disagreement, as did 
questions about maintenance of a married female slave. The husband's 
sole authority to dissolve his marriage unilaterally, however, was not 
something on which formative-period Sunni jurists could agree to dis- 
agree: the husband's right to unilateral divorce was a crucial defining 
element of Muslim marriage. Slave husbands' power to exercise divorce 
rights without possessing or controlling assets clearly distinguished 
marriage from property transactions. Likewise, the fact that the hus- 
band of a female slave retained his control of the marriage tie even 
while another owned her as commercial property means that one can- 
not define their marital relationship unproblematically as "ownership." 
Yet the centrality of the husband's right to divorce was parallel to the 
slave owner's control over manumission. Ironically, because the jurists 
defined marriage for enslaved persons as being immune (once estab- 
lished) from the interference of property owners, they vested analogous 
power in the husband who — whether himself enslaved or married to a 
slave — found himself with the right to unilaterally sever the legal tie 
joining his wife to him. 

A male slave's diminished legal capacity as compared to that of a 
free man meant less autonomy and control over his own marital des- 
tiny. Yet once validly married, a male slave became, in relation to his 
wife, simply a husband. His continued enslavement did not weaken his 
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marital authority. He alone could divorce his wife by talaq; his consent 
was needed for khul c divorce. Once married, a male slave gained all of 
the rights as well as (most of the) duties associated with the role of hus- 
band. Though he was mamluk, "owned," by his master, a slave was still 
malik, "owner," of the marriage tie. In the case of slave and free, or male 
and female, whatever equality or inequality existed between the two 
types of persons before or outside of marriage was irrelevant inside 
marriage. 

Becoming husbands allowed male slaves to act autonomously in 
the sexual realm. Jennifer Glancy has asserted that for ancient Medi- 
terranean slavery "the male slave endured the permanent status of a 
boy, excluded from maturing into the category of manhood ." 96 For the 
Muslim jurists, by contrast, becoming a husband made a slave a man. 
Though debarred from marrying without permission, once married he 
could freely wield a husband's powers. His manly status, though, per- 
tained only with regard to his wife. It did not change his relationship to 
his master, who retained rights over his labor and his domicile, or to his 
offspring, if any. Nor did it affect his ability to engage in property trans- 
actions. Control over divorce translated to control over sexual licitness; 
it was available to married men without regard to their legal status. 

Conclusion 

The centrality of unilateral divorce to legal constructions of manhood 
was probably less significant in practice than in theory. Rapoport, 
studying Mamluk society, concludes that "in spite of the value of repu- 
diation as a unilateral and patriarchal privilege actual divorce tended to 
be a much more balanced event ." 97 Numerous historical studies bear 
him out. Judges often worked around doctrinal restrictions to grant 
women divorces outside the parameters of the expected. And increas- 
ing women's access to divorce as a matter of statute was one of the most 
significant objectives of twentieth-century legal reformers. But restrict- 
ing men's exercise of talaq has proved more difficult; its place as a marker 
of authentic Islamic law remains. As this chapter has shown, in the ex- 
tension of divorce prerogatives to male slaves, the formative-period ju- 
rists cemented a model of marriage with male -initiated divorce as a 
nonnegotiable element. 
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As much as any imbalance of practical power, perceived inequities 
in divorce rules have also led reformist thinkers to tackle divorce as a 
way of approaching the larger question of Islamic law and women's 
rights. Western Muslim feminists, themselves not subject to state- 
defined and enforced Islamic law, have grappled with the relationship 
between law and scripture on matters of divorce. Some have defended 
Islamic marriage and divorce laws as generally fair toward women, ex- 
cusing inequalities that manifest in jurisprudence as deviations from 
equitable scriptural provisions. In this view, the law that elite men in 
the early and medieval periods formulated reflected their socially con- 
ditioned views: "problematic jurisprudence was often the result of a 
misunderstanding or misapplication of the Qur’anic text resulting from 
cultural distortions or patriarchal bias," Azizah al-Hibri asserts. 98 May- 
sam al-Faruqi concurs: "The limitations that ended up in Islamic law 
around women did not come from the Qur’anic text." 99 

Al-Faruqi's argument merits more detailed consideration because 
it highlights a common failure to see the interconnected nature of 
jurisprudential concepts. She acknowledges some inequities in existing 
divorce law. However, she attributes them solely to bad interpretations 
of scripture, in particular of two verses (Q. 4:34 and 2:228). Al-Faruqi 
views Qur’anic pronouncements as the main substance of jurispruden- 
tial doctrine. This is necessary to her argument that Islamic law is re- 
quired for Muslim self-identity. If Islamic law is necessary, it must be 
legitimately Islamic. If it is to be legitimately Islamic, it must come from 
the Qur'an. 100 In her view, shared by most if not all Muslim feminists, 
only the Qur’an is above reproach as a source of "true" Islam. Given al- 
Faruqi's approximation of the authority of the Qur’an to the authority 
of the law, problematic legal rules, such as the unequal rights to divorce 
granted to men and women, must be treated as minor problems, not 
systemic issues, if the legitimacy of Islamic law is not to be under- 
mined. She writes that 

most of the problems of women arise from custom rather than Islamic 
law. There still are some problems, however, whether stemming from 
tradition or from the understanding of the jurists, that can be found in 
Islamic law in contradiction with the actual rulings of the Qur’an. An 
obvious example is that of divorce. A man is allowed to get a divorce 
without waiting for the period mandated by the Qur’an. The jurists 
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disapprove of it, but, as a matter of fact, allow it. By contrast, they limit 
the access by women to divorce by having them go through a court al- 
though the Qur’an does not have any such provision. . . . Hence, the 
law, in actuality, helped provide unwarranted privileges to men and 
restrict the rights granted to women by the Qur’an itself. . . . One must 
say, however, that these limitations are all a matter of juristic opinion 
rather than central tenets of the law. . . . Nor is there a problem with 
most parts of Islamic law — except those interpretations that clearly 
contradict the rights granted absolutely by the Qur’an itself . 101 

Al-Faruqi here offers a defense of law. Where it errs, it is not with re- 
gard to "central tenets of the law" but only isolated provisions, the re- 
sults of "juristic opinion." In her model, jurist's assumptions about "the 
instability, ignorance, and fickleness of women" lead them to disregard 
scripture, which otherwise they apply clearly and faithfully . 102 Al- 
Faruqi perceives this as a problem of specific provisions rather than of 
the overall legal structure of marriage. She views the restrictions placed 
on women's access to divorce, and the restraints lifted from men's ac- 
cess to it, as isolated instances of faulty scriptural interpretation. 

There are, though, two main problems with Faruqi's critique, 
which fails to account for the complex process of juridical reasoning. 
First, who is to judge when something "clearly contradict [s]" the 
Qur’an? Traditional jurists would no doubt claim that their doctrines 
about divorce reflect fairly the relevant scriptural provisions. Second, 
and more significant, the juristic regulations on divorce are central to 
the jurists' overall understanding of the marital contract as conveying 
to the husband a type of ownership or control (milk) over the wife and 
the marriage tie. Divorce is inseparable from the rest of the legal regu- 
lations surrounding marriage and its dissolution. It forms part of a sys- 
tem of interlocking spousal rights and duties. 

The questions raised by al-Faruqi about the overall nature of mar- 
riage and divorce resurface in modern discussions of national legal re- 
form. Discussing the inclusion of a right to c isma — which, in Egyptian 
marriage contracts, is the wife's "right to divorce herself before the mar- 
riage registrar without recourse to the court" 103 — Mona Zulficar like- 
wise assumes a model of divorce that diverges in a very basic way from 
that of the formative and classical legal texts. The right of ‘isma has been 
exercised since late Ottoman Egypt, though its origins in HanafT doc- 
trine remain murky and deserve a full study. Zulficar concludes that "a 
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wife's right to delegated divorce ( c isma) is a legitimate right under the 
principles of Shari'a." In her estimation, it makes perfect sense to in- 
clude such a condition in Egyptian marriage contracts, because "the 
legal effect of this condition is to confirm equal rights of termination 
for both the husband and the wife. This is a natural reflection of the 
contractual nature of the marriage contract. If a contract is concluded 
based on mutual consent, it is natural to require termination by mutual 
consent or provide for a unilateral right of termination by either 
party ." 104 Zulficar's comments emphasize the notions of naturalness, 
contract, and consent. In her view, it is "natural" to assume that be- 
cause marriage is a bilateral contract, then divorce ought to be bilateral 
as well, or at least equally available to each spouse. Yet nothing could 
be further from the understanding of the early Muslim jurists, for whom 
marriage was a bilateral contract conveying unilateral control (milk). 
The next and final chapter explores the gendered nature of this milk. 
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If a man is married to a female slave [belonging to someone 
else], then he purchases her, his purchase of her cancels the 
marriage, and he has sex with her by his [right of] ownership 
(bi milkihi). 

—Mudawwana 


The terminology of milk saturates jurists' writings. Phrases such as 
milk amriha ("control of her affair") appear in the contracting of a mar- 
riage, and tamlik ("delegation of authority") and milk al-raj‘a ("posses- 
sion of [the right to] return") in its dissolution. In these instances, milk 
signifies "control" or "authority" — or even "prerogative" — rather than 
"ownership," as of commodity property (mal). Elsewhere, milk denotes 
ownership, especially of slaves. Milk al-yamin, or "ownership by the right 
hand," refers to slave ownership, and a man's milk over his female slave 
allows him, except when she is married to someone else, sexual access 
to her. The wide semantic range of terms derived from the root m-l-k 
creates an inherently ambiguous relationship between "control" in a 
marital relationship and "ownership" in a master-slave relationship, 
especially where sex is at stake. A man yamliku (exercises milk over) 
both his wife and his slave, and "it is the sense of possession or own- 
ership (milk), implied both in the relationship between a man and his 
female slave and a man and his wife, that makes cohabitation between 
the two lawful ." 1 The linguistic parallels facilitate, though they cannot 
entirely account for, a conceptual slippage between these modes of 
dominion. 

What linguistic overlap initiates, analogy completes. Analogy oc- 
cupies the center of developing juridical discourse on marriage and 
slavery. Previous chapters have shown how analogies between the in- 
stitutions of marriage and slavery create parallel legal categories of 
wives and slaves. Marriage and purchase (of a female slave) operate 
with payment of dower or price to legalize intercourse; release of a wife 
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through taldq parallels the release of a slave of either sex through man- 
umission: both terminate milk and thereby, in the case of the divorcee 
and the freed concubine, render sex illicit. Yet marriage remains in 
some essential way distinctive and irreducible to matters of property. 
This chapter explores three example cases that force attention to the 
intersection of gender, sex, and property relations. 

The first case concerns a person who comes to own his or her 
spouse. Chapter 4 explored the situation of a married female slave who 
was sold to another owner. There, marriage trumped property rights: 
the marriage remained intact, her husband retained his power of di- 
vorce, and her new owner did not gain sexual rights. But a husband 
coming to own his enslaved wife pitted marriage and enslavement 
against one another with a different outcome: the marriage was dis- 
solved and the commercial ownership tie persisted. If the parties' gen- 
ders were reversed, and a woman came to own her enslaved husband, 
the situation would shift dramatically, as the male prerogative to make 
his ex-wife his concubine did not apply in the other direction. 

The next section analyzes the dispute over whether a male slave 
could take a concubine. Licit sexual relationships depended on the in- 
teraction of three variables: the sex of the parties, their legal status as 
free or enslaved, and whether the tie between them was marriage or 
concubinage. Jurists agreed on most possible configurations. A free 
male could marry a free female; a free male could take a female slave as 
a concubine; a male slave could — in certain circumstances — be mar- 
ried to a free woman; a free male could — in certain circumstances — be 
married to a female slave. A free female, it was taken for granted, could 
never be anyone's concubine. But could a male slave take a female slave 
as a concubine? Malik permitted it but Abu Hanlfa and ShafiT forbade 
it. 2 For them, a licit sexual relationship based on ownership depended 
not only on the woman's status as property but also on the man's 
capacity to own property. Because a slave could not own property, he 
could not own a concubine. Without the (commercial) ownership tie, 
there could be no licit sex outside of marriage. 

The third section returns to the topic of female owners taking male 
concubines. Unlike the situation with the male slave, there is no dis- 
pute here; the authorities roundly forbid it. Yet the rationale necessarily 
differs from the preceding case. Despite universal agreement that a free 
woman had untrammeled rights to commercial property, the lack of 
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which prevented a male slave from exercising concubinage in Hanafi 
and ShafiT thought, she could not wield sexual access to her male slave. 
The unusual passages that treat this issue in the Umm bring to the fore 
essential assumptions about men, women, and sex that undergird the 
entire structure of Islamic jurisprudence on marriage. 

Milk al-nikah and Milk al-yamin 

Despite the parallels between the ownership of a female slave and mar- 
riage to a (free or enslaved) woman, there is a significant difference 
between the legal status of a concubine and that of a wife . 3 In the lim- 
inal moments of establishing or dissolving the tie between husband 
and wife or owner and slave, the jurists often invoke the analogy be- 
tween marriage and slavery and draw upon their repertoire of common 
ownership terms. While a marriage endures, though, they do not rou- 
tinely equate matrimony with slavery . 4 When they do compare the two, 
it is often to express a cautionary sentiment: fathers should be careful 
about whom they marry their daughters off to, because their daughters 
will be like captives or slaves to their husbands. Husbands are exhorted 
to treat their wives kindly, with the vulnerability of the wives ex- 
pressed in the notion that they are like slaves. This vulnerability is as- 
sumed even when the treatment due to a wife and to a slave is sharply 
distinguished. A prophetic hadith commands that one should not strike 
a wife as one would a (male) slave and then have sex with her that 
night. That a wife is subject to her husband's authority, even to the 
point of physical discipline, goes without saying; the lesson conveyed is 
that he should not abuse that authority by treating her like a slave. At 
the very least, it will not be conducive to intimacy. 

Beyond the ethics of customary good treatment, wives had rights 
that were both greater than and qualitatively different from those of 
slaves in general and concubines more particularly. These included the 
claim to a portion of their husbands' time, to non-need-based support, 
and in most views to the right to withhold consent to contraception . 5 
Because of the crucial differences between marriage and slave own- 
ership, the two types of milk could not be combined. A man could not 
simultaneously own and be married to the same woman . 6 Unlike free 
women, to whom sexual access was lawful only within marriage, un- 
married slave women were sexually lawful to their male masters as a 
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result of milk al-yamin. They were also lawful only to their own masters. 
Early authorities occasionally discuss a man permitting others (e.g., 
guests) to have sex with his female slaves. At the very least, this is rep- 
rehensible; at most, it may be punishable as illicit sex . 7 Particularly 
forbidden were a man's wife's slaves . 8 The care taken to make this point 
suggests that in practice men were not as cautious with this distinction 
as one might have wanted them to be. It also affirms the separateness 
of property owned by wives and the inability of husbands to assume 
command of it. 

Although a man could have sex with his own female slave, he 
could not marry her so long as he owned her. To marry her, he had to 
manumit her first. In that case, she went from being a slave concubine 
to a free wife . 9 The Prophet set a precedent for this by manumitting and 
marrying Safiyya, a war captive whom he purchased from the soldier 
to whom she had been allotted as part of the booty. His action prompted 
substantial later debate about whether manumission alone sufficed as 
dower or whether the husband was required to give his newly freed 
wife an additional mahr. 

An enslaved woman could also make the transition in the opposite 
direction, from wife to concubine. A man's enslaved wife (who be- 
longed by necessity to another owner) could become his own slave if he 
came to own her through purchase, inheritance, or gift. She went from 
being a wife to being a concubine while remaining enslaved. The JamV 
al-Saghir assumes that a husband coming to own his wife automatically 
dissolves their marriage: "[If] a man buys his wife, then divorces her, 
nothing takes effect ." 10 The husband's power of talaq has vanished be- 
cause the marriage tie has disappeared, replaced by ownership . 11 A 
similar verdict in the Mudawwana points out the continued permissibil- 
ity of intercourse when a husband purchases his wife: "If a man is mar- 
ried to a female slave, then he purchases her, his purchase of her can- 
cels the marriage, and he has sex with her because of his ownership (bi 
milkihi )." 12 In using milk to refer to concubinage, the text implicitly de- 
fines marriage as "not -milk." n 

This continued permissibility of sex assumes his full ownership of 
her. If anyone else holds partial ownership, he should not have inter- 
course with her. ShafTT quotes Ibn ‘Umar on the topic: "A man does not 
have sex with a slave woman except one who if he wished, he could sell 
her, and if he wished, he could give her away, and if he wished, he 
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could do with her whatever he wished ." 14 Though Shafi'T and others 
cite this report, it should be noted that none of these formative -period 
jurists entirely follows fbn ‘Umar's view, fn the most obvious excep- 
tion, the owner of a slave who has borne him a child (an umm walad) is 
forbidden to sell her even though he may continue to have intercourse 
with her. The early development of rules about the umm walad has not 
yet been adequately studied, but it is clear that the protections granted 
to her by formative-period jurists were not unanimously upheld by ear- 
lier authorities, some of whom allowed her to be sold . 15 Formative- 
period jurists dispute whether she can or should be forced to marry. For 
example, Rabl‘ held that the umm walad could be married off against 
her will. Malik and his followers strongly object, but the Shafi'Ts permit 
the master of an umm walad to marry her off without her consent . 16 

A situation may result where a man's ownership of the slave woman 
who was previously his wife is sufficient to invalidate the marriage but 
not sufficient to make her sexually licit to him. A certain Abu Zinad 
says about such a case, "She is not lawful for him by marriage or in con- 
cubinage ." 17 The reason, which takes center stage in some arguments 
against slave men's ability to own concubines, is that exclusivity of sex- 
ual access cannot be guaranteed. Ownership of a slave, like ownership 
of other property, can be shared between more than one owner. But if 
two men each held a half-share of a particular female slave, which of 
them would have rights to sex with her? Certainly it could not be both. 
As there are no grounds for preferring one fractional owner's claim to 
that of the other, neither can have access to her. Like marriage, concu- 
binage requires one man's exclusive dominion. 

As already shown, marriage constitutes a form of ownership or 
dominion: a husband wields exclusive control over his wife's sexual 
(and when she is free, reproductive) capacity; controls her mobility; 
pays her dower, as if he were paying a purchase price; and gains the 
unilateral right to dissolve the marriage, a right similar to a slaveholder's 
power of manumission. Yet a husband is not free to do what an owner 
can (usually) do with his slave: sell her . 18 If her status changes from 
wife to concubine, she becomes subject to sale by the man who used to 
be her husband and is now her owner. A man can purchase his en- 
slaved wife. Once she is his slave and not his wife, he gains the right to 
sell her, which he was barred from doing when she was his wife. The 
Mudawwana quotes several authorities on the extent of an owner's 
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powers as compared to a husband's. Ibn Wahb quotes the declaration of 
Makhrama, on the authority of his father and Ibn Qaslt, that now that 
she is his slave, the owner may sell her if he wishes or give her away. 
‘Abd Allah ibn Abl Salama concurs, but insists that he should wait until 
he knows whether she is pregnant. 19 Her pregnancy would not prevent 
the sale if she had become pregnant during their marriage; it would, 
however, if she had become pregnant as his slave, since she would gain 
the protections of umm walad status. For others, if he owned her during 
the pregnancy, even if she had become impregnated as his wife, she 
would become an umm walad. 

Before we can consider the reverse case — a woman coming to own 
her enslaved husband — we must first address the issue of marriage be- 
tween free women and male slaves. We cannot know how prevalent 
such unions were. Texts often presume certain configurations, such as 
slaves marrying other slaves belonging to the same owner. This may 
reflect the most common practice. Other discussions may reflect the 
complexity and intrinsic interest of the legal issues raised by particular 
situations. For instance, discussions of the permissibility of free men 
marrying female slaves, addressed in Qur'an 4:24, served to illuminate 
exegetical rationales. The verse sets forth certain conditions for such 
marriages, and jurists debated whether the conditions outlined in scrip- 
ture were meant to be advisory or absolutely necessary. 20 The extent to 
which jurists discussed this topic does not necessarily tell us anything 
about the frequency of free men's marriages to enslaved women. 

There is no corresponding direct consideration of the marriage of 
male slaves to free women, except occasionally as it pertains to social 
equality. That marriage between a free woman and a male slave could 
in various circumstances be valid is indicated by offhand references to 
its occurrence. In articulating one regulation, ShafiT notes that it ap- 
plies "to every husband and wife, the free man who has a female slave 
under him and the male slave who has a free woman or a female slave 
under him, all of these are the same." 21 (The absence of a free man 
married to a free woman from this list testifies only to the assumption 
that such a marriage is the norm, intended unless otherwise specified.) 
Some such matches might have occurred originally while both parties 
were enslaved, then become mixed marriages when the wife was freed. 22 
Even as various texts refer in passing to male slaves married to free 
women, 23 these unions raised qualms, as attested to by the unanimous 
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agreement that a manumitted female slave could have her marriage to 
a male slave dissolved. Such a marriage would originally have been one 
of slave and slave, and hence unproblematic. Manumission would cre- 
ate a status differential where none initially existed. Dissolution was 
allowed because marriage between a free female and a male slave was 
unbefitting. At the same time, it was not inherently impermissible for 
such a marriage to continue. As to the rationale, there was disagree- 
ment over whether the right to dissolve the marriage was because she 
had had no choice in the first place or was simply due to the new dis- 
parity in the spouses' status. Thus, there was dispute over whether the 
same privilege extended to her if she were married to a free man. 

A free woman marrying a male slave was not a priori forbidden, 
but the jurists certainly looked askance at such unions. In questioning 
the extent of a father's power over the marriages of his minor children, 
for instance, the HanafT authorities disagree over whether a father can 
marry his minor son or daughter to one of the father's slaves. At issue is 
not the desirability of marrying free children to slaves but rather the 
scope of paternal authority: can a father act in a manner so clearly det- 
rimental to his children's interests? Nonetheless, condemning mar- 
riages between free females and enslaved males was not a major preoc- 
cupation. 24 The texts leave the clear impression that it was not frequent, 
though this may be an artifact of their discomfort with the notion of 
high-status women married to low-status men. We have seen one ex- 
ample of this concern in the notion of parity (kafa’a). Under HanafT 
rules, as discussed in Chapter 1, kafaa gave a father the prerogative to 
reject his daughter's marriage if her groom was not her social equal. 
This tendency to frown on unions where women hold superior rank is 
by no means limited to Muslim contexts. Roman legislation, for in- 
stance, treated a man manumitting and marrying his own female slave 
as normal and salutary (though it was usually preferable to take a 
freedwoman as a concubine) but evinced horror at a woman doing the 
same, even where it was legal. 25 Judith Evans-Grubbs links this disap- 
proval "of unions in which the wife had significantly more wealth or 
higher rank than her husband" to the status of the man as "acknowl- 
edged head of the household (paterfamilias)" whose "superior authority 
had to be unquestioned." 26 

A mismatch, then, would have existed in cases where a free woman 
married a slave. We have seen that a woman's shift from wife to concu- 
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bine left lawful sexual relations unaffected, but if a free woman came 
to own her enslaved husband there was no such continuity. As with a 
free husband who purchases his enslaved slave wife from her owner, 
"the marriage between the two of them is invalidated if one of them 
owns any [portion], small or large, of his [or her] companion ." 27 There, 
however, the similarity between men and women in this situation 
ends. The Mudawwana considers only what the woman's ownership 
means for the validity of the marriage, never raising the question of 
whether her ownership of her (former) husband renders him sexually 
licit to her. The presumption that it never could means that the ques- 
tion of a continued sexual relationship is settled by the point that she 
cannot be married to her own slave. A sexual relationship between a 
free woman and a male slave could only be licit (even if still disap- 
proved of) within the framework of male marital milk. If she comes to 
own him, the dissolution of the marriage severs the possibility of a le- 
gitimate sexual relationship, unless and until they remarry after he is 
no longer her property, according to the Umm. 28 The Muwatta makes 
clear Malik's own view that only remarriage can reestablish the hus- 
band's milk over the marriage tie, necessary once his authority has been 
severed by the wife's milk over him . 29 This view is repeated in the Mu- 
dawwana, where the wife's manumission of her husband cannot sal- 
vage the marriage tie: "she has become forbidden to him." But the Mu- 
dawwana also presents fbn Wahb's slightly softer stance in cases where 
the wife immediately manumits a husband she has come to own; he 
"prefers that they remarry ." 30 This earlier Medinan authority means 
only that the marriage can survive the momentary interval in which 
she owns her husband, not that there can be any possibility of a lawful 
relationship outside of marriage. 

The divergent scenarios when it is a wife who comes to own her 
husband rather than a husband who comes to own his wife reveal the 
starkly gendered nature of sexual licitness. Lawful sex requires male con- 
trol or milk, in both marriage and concubinage. Baber Johansen refers to 
the "social-symbolic good" that the husband obtains in exchange for the 
dower with the phrase used by later jurists, milk al-nikdh. "The medieval 
jurists look at marriage as a legal bond which can only be dissolved by 
the husband. Therefore, he has the right to dissolve it unilaterally and 
to demand a countervalue ( iwad ) from his wife should she want to end 
the marital relationship ." 31 Milk al-nikdh is a special type of property 
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and maleness is a requisite for exercising it. "A woman — according to 
the medieval lawyers — can never acquire this 'property.' Thus her ca- 
pacity to acquire rights and duties, i.e., her status as a legal person, is 
inferior to that of the free male person ." 32 

The preceding chapter's analysis of unilateral repudiation and di- 
vorce for compensation confirms this view. But the distinction between 
men's legal capacities and women's goes further than divorce preroga- 
tives. For Johansen, as discussed in Chapter i with regard to dower, the 
central distinction is between commercial and social exchange. In com- 
mercial exchange, men and women are equal, but in social exchange — 
the area where Johansen places marriage — they are differentiated. Jo- 
hansen points to the disjunction between the equality of (free) men and 
women in commercial transactions and their inequality in transactions 
associated with marriage. Men and women may be equally fit to be 
property holders, but husbands and wives are not equal with regard to 
the "property of marriage." 

Slaves Owning Slaves 

Johansen's distinction between commercial and social exchange also 
helps explain enslaved men's marital prerogatives. Although slave men 
and free men are unequal in terms of ability to possess commercially 
valuable assets (least so in Maliki doctrine, where slaves exercise de 
facto property rights), as husbands slave men have essentially the same 
rights over their wives as free men, including rights to divorce. Where 
there are restrictions on their rights over wives, such as with regard to 
domicile or mobility, these relate to the wife's status as slave and per- 
tain even if her husband is free. Johansen's model explains why male 
slaves can exercise milk al-nikah despite their defective property rights. 
The case of slave husbands shows intricate connections but also vital 
disjunctions between marital authority and property rights. 

Married male slaves were both owner and owned. Which charac- 
teristic predominated depended on which aspect of their legal person- 
ality was under scrutiny. Despite disagreement about whether he could 
be compelled to marry, once married with his master's consent, the 
slave himself wielded the power of divorce and became, in Johansen's 
term, a "proprietor of marriage." Although how many wives a man 
could have might depend on his status (Malik allows him four, but the 
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others limit him to two, following a logic that halves certain rights as 
well as consequences for slaves), the basic capacity to be a husband did 
not hinge on property rights. On the other hand, the exercise of milk 
al-yamin did. Abu Hanlfa, his disciples, and ShafiT and his followers 
categorically denied slaves the capacity to own assets — especially slaves 
and, most particularly, slave concubines. At stake was the relationship 
between property ownership and sexual dominion. Malik and his fol- 
lowers, on the other hand, allowed a male slave to exercise ownership 
of the right hand. Malik's insistence on the right of male slaves to take 
concubines presupposed that slaves could "own" property. This own- 
ership was attenuated — the master could expropriate the slave's prop- 
erty at any time — but nonetheless sufficient for ownership not only of 
goods but also of slaves. The Mudawwana considers, for example, a case 
where a free man swore that all his slaves (mamdlik) were manumitted 
"and he [the free man] has slaves and his slaves have slaves." In such a 
case, according to Malik "only his [i.e., the free man's] slaves are man- 
umitted and his slaves' slaves are left in the possession of those of his 
slaves whom he had manumitted, [remaining] enslaved to them ." 33 
Given that slaves could own other slaves, Malik granted a male slave 
licit sexual access to his female slaves, subject to the same restrictions 
as a free owner . 34 

The relative weakness of the slave's property rights in contrast to 
his undiminished marital rights accounts for Malik's view that the 
slave could purchase a concubine from his own funds even without his 
owner's permission, despite needing that permission to marry . 35 There 
was little risk, after all, in allowing a slave to exercise property rights 
because all of his "assets," including any concubines, were subject to 
expropriation by his owner. A master could lawfully appropriate his 
male slave's slave concubine and have sexual access to her himself: 
"Nothing is held against a man who takes the female slave of his male 
slave or the female slave of his female slave ." 36 The ability of a master to 
take his male slave's slave woman contrasted sharply with his inability 
to pronounce divorce on behalf of his male slave, even when that 
slave's wife was also the master's own property. Indeed, Malik's per- 
mission to wrench away a slave's slave follows directly on the heels of 
reaffirmation of the enslaved husband's sole control over divorce: "The 
divorce is in the hand of the slave. Nobody else has any power over his 
divorce ." 37 
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The confluence of Malik's doctrines on slave marriage and slave 
concubinage created a loophole. In an end run around the enslaved 
husband's prerogative, a master could dissolve the marriage of a female 
slave whom he owned if her husband was also his own slave by giving 
her to her husband. This gift would transform her into her enslaved 
(former) husband's property and automatically end their marriage, just 
as though a free man married to a female slave purchased her. Her 
change in status did not pose an immediate problem for a continued 
sexual relationship between the previously married couple, as under 
Malik! doctrine her former husband could have access to her by milk 
al-yamin just as a free man might. But as she was now his slave concu- 
bine rather than his wife, she was subject to expropriation by his (and 
her former) master. This creates, the Mudawwana acknowledges, a po- 
tential way around the prohibition of dissolving her marriage. Medi- 
nan authorities affirmed that if it were known that the master's inten- 
tion was to render the female slave lawful for himself, his gift would be 
invalid; he would retain ownership and the slaves' marriage would 
continue in force. However, unless this was known to be the master's 
motive, the gift would be valid and the female slave would go from be- 
ing a wife to being owned by the slave's right hand. (This willingness to 
grant legal weight to the subjective intention of an actor is a distinctive 
feature of Malik! jurisprudence .) 38 

Abu Hanifa and ShafT! objected forcefully to the possibility of such 
a gift, deeming any attempt by a master to give his female slave to her 
enslaved husband void. They appealed to logical consistency. Either 
marriage or milk al-yamin was necessary for making sexual intercourse 
lawful; a slave's intercourse with a concubine would not be lawful be- 
cause he would not own her. ShafT! stresses that divine regulation of 
lawful sexual relations is at stake, so the master's permission is irrele- 
vant. "It is not lawful, and Exalted God knows best, for a slave to take a 
concubine whether his master permits him or not," ShafT! declares, 
"because Exalted God has only permitted taking concubines to owners 
(mdlikin), and the slave is not an owner ." 39 Al-Muzani elaborates on the 
connection between freedom, property rights, and concubinage: "Own- 
ership of the right hand is only for those who are free, who [can] own 
property. Slaves do not own property ." 40 

Hanafi authorities concur. The Kitdb al-Hujja directly attacks the 
Medinan example of a master who gives his male slave the slave's en- 
slaved wife to use as a concubine. Abu Hanifa holds that "the gift does 
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not invalidate the marriage because the slave does not exercise own- 
ership (Id milk lahu)." 41 (Milk is again here implicitly defined as not in- 
cluding marriage.) The Kitdb al-Hujja asks rhetorically, in objecting to 
the Malik! position, "How can the slave own his [former] wife while he 
does not even own himself ?" 42 Slaves might exercise de facto control 
over property, but any property a slave held was actually owned by his 
master — a fact that was implicit, the Hanafi authorities note, in the Ma- 
lik! acceptance of the master's appropriation of his slave's concubine. 

Abu Hanifa contrasts the slave's inability to have sex licitly with an 
owned slave woman with his ability to engage in licit marital inter- 
course: "It is not lawful for a [male] slave to take a concubine because 
he has no [ownership over] property (mal). He must not have sex [with 
a woman] (lays a yanbaghi lahu an yata 1 farjan) except in marriage ." 43 (We 
might better read his statement as "should not" or "ought not" or "it is 
not fitting for him to. . . .") Abu Hanifa distinguishes clearly between 
marital authority, which does not depend on the ability to own assets, 
and ownership of a concubine, which does. A slave can therefore exer- 
cise only the former. One thing this makes clear is that a wife was not 
a commercially valuable asset. A slave could not have access to her if 
licit sex required him to own her in this fashion, because he was not 
capable of owning anything this way. Rather, his sexual access to her 
hinged on a transaction that was, in Johansen's terms, social and not 
commercial. 

Despite his disagreement with his counterparts on the question of 
male slaves taking concubines, Malik agrees with them that licitness is 
contingent on sexual exclusivity in both marriage and concubinage. 
The Hujja's rebuttal of the Medinan position focuses on this weak 
point. It evokes horror at the possibility of confusion over who has 
sexual rights to the woman in question. Discussing the scenario in 
which a master appropriates his male slave's female slave, Shaybani 
frequently refers to the question of exclusivity of access. Because the 
female slave was not the male slave's property — "anything his right 
hand owns belongs to his master" 44 — the slave could not prevent others, 
specifically his master, from having sexual access to her. In a dialogue 
with an imaginary Medinan interlocutor, Shaybani asks, "What is 
your view if [a male slave] has a slavegirl and he has not had sex with 
her, is it lawful for his master to take her and have sex with her?" The 
Medinan replies that in such circumstances "there is no problem with 
him [i.e., the slave's master] having sex with her." Though he prefers 
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that the master formally "take her away" from the slave first, his having 
intercourse with her is not forbidden even if he fails to do so. The Medi- 
nan then accepts that "if he [the master] does not have sex with her" 
then the slave could do so. He concedes, "Whichever one does so earli- 
est, it is lawful for him to have sex with her and she is forbidden to the 
other." As with the discussion of remarriage at the beginning of Chap- 
ter 4, ShaybanT vigorously contests the notion that chronological 
priority matters to sexual lawfulness. 45 

ShaybanT aims to unmask the illogic of the Medinan doctrine. 
"What is your view," he asks, "if the slave kisses her and the master is 
present: is it lawful for the master to kiss her after that while the slave 
is present?" Since it is generally agreed that only copulation obliges a 
waiting period, the Medinan could not object to this. ShaybanT contin- 
ues: "So, in your view, there is no problem if this one kisses her once, 
then that one kisses her once, and this one fondles her once, and that 
one once, and this one has non-vaginal intercourse with her once, and 
that one once (wa yujdmVuhd hddhd marra fima dun al-farj wa hadha 
marra)?" His escalating rhetoric underscores the point that the MalikT 
position is untenable if the object is to ensure exclusive sexual access 
to a particular woman. Having arrived at his narrative climax, ShaybanT 
concludes without any pretense at a Medinan reply. After all, what reply 
could there be? ft is unanimous: any woman, no matter her legal sta- 
tus, could have only one licit sexual partner at any given time. 

Freedom, Gender, and Ownership 

Just as any woman could have only one lawful sexual partner, any 
man could have more than one concurrent licit partner. The extent of 
his prerogative varied with his legal status. Shafi'T and HanafT doctrine 
forbade concubines to a male slave and limited him to two wives on the 
basis of a logic that halved slaves' privileges and liabilities. A free man 
was universally permitted four wives, and Malik extended this rule, as 
well as the permission for however many concubines he could afford, 
to a male slave. 46 The lack of limit on concubines (for free men) be- 
comes, in the Umm, the occasion for an intriguing discussion of lawful 
partners, fn a section entitled "Regarding the number of free women 
and slave women who are lawful and what makes sexual organs law- 
ful," Shafi'T notes that God limited a man to four wives but placed no 
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limit on the number of female slaves he could own and have sex with. 
In what seems a digression from his main topic, Shafi'i broaches the 
subject of women taking male slaves as concubines. This discussion of 
women taking male slaves as concubines is not as disconnected as it 
might appear, since it reveals fundamental jurisprudential assumptions 
about sex, gender, and ownership — in other words, "what makes sex- 
ual organs lawful." 

Joseph Schact, in his famous Introduction to Islamic Law, notes, "The 
unmarried female slave is at the disposal of her male owner as a concu- 
bine, but no similar provision applies between a male slave and his 
female owner ." 47 Jonathan Brockopp admits the possibility for a dis- 
connect between Qur’anic rules and reality: "Sexual intercourse was 
allowed by virtue of a master's ownership of the slave's body and right 
to deal with his property as he saw fit. . . . These rules are for male 
masters and their female slaves; no mention is explicitly made of female 
masters having intercourse with their male slaves in the Qur’an, nor is 
there any mention of homosexual relations with slaves, but it is quite 
likely that such relations existed ." 48 It is unclear whether Brockopp 
means to suggest that both "female masters" and male masters might 
have sex with their male slaves, or, as I think more likely, only the 
latter. Johansen simply asserts the obviousness of the point: "It goes 
without saying that the female slave owner is not entitled to have sex- 
ual intercourse with her male slaves because only female slaves may be 
sexually appropriated and only by male owners ." 49 

It does indeed go without saying for most Muslim scholars. The 
vast majority of texts assume free men's right to take slave concubines 
and never raise the issue of female owners taking male concubines, 
even to reject it as impermissible. A similar silence obtains on the ques- 
tion of a Muslim woman marrying a kitdbt (roughly, Christian or Jew- 
ish) man. Although more or less universally forbidden, this prohibition 
on Muslim women's intermarriage was taken for granted; most do not 
bother to explain it . 50 Because Muslim jurists regularly, heatedly, and 
in excruciatingly minute detail debate the legal consequences of vari- 
ous wildly improbable scenarios, these gaps are notable. They also 
make ShafiTs discussion of male concubines and female owners re- 
markable. It remains an open question why ShafiT believed it necessary 
to address the subject at all. His mode of doing so, by means of an "anon- 
ymous objector ," 51 is similar to the way in which he frames discussion of 
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positions that were held by identifiable authorities of his time. I have 
not, however, come across other discussions that seriously posit the 
permissibility of a woman using her male slave sexually. 

ShafiT introduces his discussion of male concubinage using a ques- 
tioner who "holds the view that a woman has milk al-yamin, and says: 
Why does she not take her male slave as a concubine as a man takes his 
female slave as a concubine?" ShafiT answers categorically: "The man is 
the one who marries, the one who takes a concubine, and the woman 
is the one who is married, who is taken as a concubine. It is not permis- 
sible to make analogies between things that are different ." 52 As proof, 
he refers to fundamental difference between men and women, explic- 
itly linking gendered rights to concubinage with male and female roles 
in marriage. 

By using a circular argument, ShafiT rebuts the notion that a 
woman could take her male slave as a concubine: a woman cannot take 
a concubine because she is the one who is taken as a concubine, and a 
man cannot be taken as a concubine because he is the one who takes a 
concubine. This answer, however, ignores the variable of slavery and 
reduces the problem to one of gender. The hypothetical query "Why 
does she not take her male slave as a concubine?" refers to a free, slave- 
owning woman and a male slave whom she owns. The male slave in 
the original query could not take a concubine, according to ShafiT's 
doctrine , 53 though this is the defined "male" role; nor can the woman, 
who had to be free in order to own a slave, be taken as a concubine, 
even though that is the "female" role he sets forth. ShafiT's response 
frees the man and enslaves the woman. His sweeping pronouncement — 
unusual, given jurists' predilection for narrow, specific rulings — about 
male and female roles reveals the extent to which gender governs, or 
underlies, his conceptions of human social roles: he temporarily over- 
looks even the rules about enslavement and property ownership that 
preoccupy him elsewhere. 

ShafiT posits a fundamental dissimilarity between men and women 
that prevents meaningful comparison, as well as a fundamental simi- 
larity between marriage and concubinage that allows for it. Anticipat- 
ing a challenge to his assertion of male and female difference, ShafiT 
shores it up by reference to male marital prerogatives: 


If the man divorces the woman and makes her forbidden to him — and 
she may not divorce him — and he divorces her once, then [the fact] 
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that he may take her back during the waiting period even against her 
will indicates that he may make her prohibited, and he stands over her, 
and she does not stand over him, and she is different from him (mukhdl- 
ifa lahu ). 54 

Concubinage drops out entirely from this account of gender difference, 
replaced by a focus on marriage — or rather, divorce. A man could uni- 
laterally divorce his wife, but "she may not divorce him." Further, "he 
may take her back during the waiting period even against her will." 
Men's exclusive control over the marital tie is the key. ft indicates to 
Shafi‘1 that the man "stands over" the woman, not the reverse. 

Shafi‘1 states that the man "is al-qayyim in relation to her, and she 
is not al-qayyima in relation to him." The concept of men being qayyim 
in relation to women presumably relates to Qur’anic verse 4:34, which 
begins by stating, "Men stand over (qawwamiin ‘aid) women." Though 
Shafi‘1 and the other jurists are aware of this verse, and of the ways that 
exegetes have interpreted it to refer to marital relationships, legal texts 
devote little attention to discussing male qiwama over women in gen- 
eral or wives in particular. There are a few scattered references to this 
verse's treatment of qiwama in the Umm, but no comprehensive attempt 
to define qiwama or relate it to other spousal rights and duties. Gener- 
ally, jurists were far more concerned with the elaboration and adjudica- 
tion of issues relating to specific rights than with broad statements about 
the spousal relationship. Qiwama appears in this passage because the is- 
sue of women taking male concubines cuts directly to the heart of male- 
ness and femaleness and the roles played by each gender within sexual 
relationships. 55 

Flaving thus established the vital element differentiating male and 
female roles in marriage, the Umm returns to concubinage to draw a 
firmly gendered distinction between active and passive that ties marriage 
and concubinage together. Grammatical active and passive translate into 
socially and legally active and passive. A woman does not take a concu- 
bine but rather is taken as one; she does not marry but rather is married. 
The transitive verb nakaha in both of its senses — to marry and to have 
intercourse with — carries the expectation of female passivity. As with 
other transitive verbs used for sex, here the woman is "done to" in much 
the same way that she "is married." 56 As with Chapter 4's discussion of a 
husband taking back his wife by having sex with her, or having a divorce 
oath take effect with penetration, male legal and sexual agency are di- 
rectly conjoined. Women do not generally exercise either. 
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ShafiT repeatedly emphasizes women's passivity. He declares, "So it 
is not permitted to say to her that she may take her male slave as a con- 
cubine, because she is the one who is taken as a concubine and the one 
who is married, not the one who takes a concubine or the one who 
marries." This statement reprises his earlier parallel between marriage 
and concubinage, which identifies women with passivity and men with 
activity. In this passage, though, he mentions only the woman's role, 
first in positive terms ("she is the one" who is legally passive in both 
marriage and concubinage) and then in negative terms (she is "not the 
one" who is active in marriage or concubinage). 

The Umm's other brief mention of women taking (male) concu- 
bines is situated within a discussion of permitted and prohibited sexual 
activity, including male masturbation (istimna). It relies even more 
strongly on the semantic ambiguity of the verb nakaha and the concep- 
tual link between control over marriage and the active role in inter- 
course. According to ShafiT, "it is not lawful for a woman to take a 
concubine from what her right hand possesses, because she is taken as 
a concubine or married." Even if one refers to her as "one who marries" 
(nakiha), this merely "means that she is married (mankuha )." 57 ShafiT 
states that masturbation runs afoul of the Qur’anic proclamation that 
"those who protect their sexual organs except from their spouses (azwd- 
jihim) or what their right hands own" will not be blamed, but that those 
who exceed those bounds will. Masturbation by a man's own hand, 
although not manual stimulation to orgasm by his wife or female slave, 
breaches the Qur’anic bounds of permissibility (as does sex with live- 
stock, ityan al-baha im). The Umm then turns to why women cannot take 
men in concubinage. In his explanation, ShafiT uses the phrase "what 
her right hand owns" to describe a woman's ownership of a slave. He 
denies that this conveys sexual rights, though he has just quoted a 
Qur’anic verse that affirms licit sexual access to "what their right hands 
own." ShafiT is unusual in even entertaining the hypothetical question 
about women taking male slaves as concubines, but he does not truly 
allow the question to disturb his basic sense of what is possible. 

ShafiT's insistence on relating a woman's incapacity to take a male 
concubine to her status as "the one who is married, not the one who 
marries" suggests a deeper parallel between marriage and concubinage 
than simply the Qur’anic joining of the two as licit sexual partners in 
verses like the one he quotes. ShafiT declares that one should not draw 
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analogies between different things. His decision to treat marriage and 
concubinage together implies an essential similarity between the man's 
role as "the one who marries" and as "the one who takes a concubine." 
This active, controlling role is the critical difference between men and 
women, allowing men to take concubines and prohibiting women from 
doing the same. A woman licitly can be only the object and never the 
subject of the marriage contract and the sexual act . 58 

The active and passive gendering of terminology about marriage 
and sex is also found in some of the Musannaf anecdotes discussing the 
"marriage" of a male slave and his female owner, in the section titled 
"The slave [who] marries his mistress" ("Bab al- c abd yankihu sayyida- 
tahu"). The semantic ambiguity of the verb nakaha means it could also 
be read "the slave who has sex with his mistress." This section, after all, 
includes anecdotes in which a woman takes or attempts to take her slave 
as her concubine. Those where the woman's actions are condemned 
have the woman marrying or having sex with her slave: it is an inver- 
sion of the correct order of things. But in the title of the section, all is 
put to rights; the man, even if he is a slave, is the active party. 

Both marriage and slave concubinage required the husband or 
master to have unilateral control over the termination or continuation 
of the relationship. Was a woman, then, unable to take a slave concu- 
bine because she could not exercise this control? Rather, this control 
was an integral part of both milk al-nikah, ownership in marriage, and 
milk al-yamin, ownership by the right hand — although this phrase could 
also, as just noted, be understood only to encompass proprietorship 
without sexual rights. A woman could not exercise control over a sexual 
relationship because as a woman she was incapable of being an owner 
in marriage or concubinage. The Umm's discussion of a free woman's 
(in)capacity to exercise sexual ownership rights over her male slave 
explicitly present doctrines implicit in formative-period Malik! and 
Hanaf! texts. Though Malik and his followers differed from the other 
authorities on whether a male slave could exercise milk al-yamin, they 
agreed that a man needed exclusive milk over a woman — whether as 
his wife or as his slave — in order for sex to be lawful between them. 

Just as women were unlike men, men were unlike women. Only 
men could exercise milk in marriage and concubinage and only women 
were subject to these types of ownership. Shah‘I affirmed that a man — 
even an enslaved one — could not be taken as a concubine. Ownership 
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of a male slave did not permit his owner control over his sexual organ 
(farj). Indeed, some later jurists held that saying to a female slave, 
"Your sexual organ is free," served to manumit her, while the same 
formula said to a male slave did not free him . 59 Despite his enslave- 
ment, his sexuality was not subject to his master's control. Although he 
could, for some, be married off without his consent, his control over 
the dissolution of his own marriage made clear that a male slave re- 
mained in some vital way his own man. 

These texts on concubinage address only sexual relations with 
slaves of the opposite sex, forbearing mention of men's sexual use of 
male slaves, even to forbid it, or women's sexual use of female slaves . 60 
ShafiT's emphatic denial that a male could be anything but "one who 
marries" and "one who takes a concubine" occurs in discussion of male 
and female relations. Other legal texts occasionally address the sexual 
use of male slaves by their male owners, usually in the context of crim- 
inal offenses, when discussing the appropriate punishment to be meted 
out. Some later Malik! jurists are said to have held that access to male 
slaves by male owners was permitted because of milk al-yamin . 61 The 
Malik! authorities, not surprisingly, deny this — the accusation that 
someone held anal sex to be permissible, even between husband and 
wife, was considered particularly scurrilous. 

There is an important distinction between declaring something 
forbidden — pretty much all agreed that sex with male slaves was — and 
insisting that it requires a hadd punishment, which almost no one be- 
lieved . 62 A man's anal intercourse with his own male slaves would not 
be subject to hadd punishment because of the "semblance" of these re- 
lations to lawful relations predicated on the ownership of female slaves. 
(A similar analogy between male-male anal intercourse and illicit 
[vaginal] intercourse between a man and a woman led to a majority 
view that the former should be punished like the latter.) A similar dis- 
tinction is at work in the anecdotal cases from ‘Abd al-Razzaq's Musan- 
naf in which women admitted to sexual relationships with their male 
slaves. Even though hadd punishments were avoided, the women's 
sexual encounters with their male slaves were not considered lawful. 
Rather, the authorities were willing to accept even tenuous claims to 
acting on the mistaken belief that a prohibited action was, in fact, per- 
missible if it meant averting hadd punishments. 
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The exercise of "ownership" over another person, as property or as 
a spouse, was dependent on variables of both freedom and gender. The 
free adult male was the paradigmatic example of an owner, and others 
were measured against this standard. An enslaved female of any age 
stood at the opposite extreme. In between, the jurists had varying 
views on what type of rights enslaved males and free females could 
exercise. However, when it came to the crucial question of sexual law- 
fulness, male milk over a woman's sexual organ was a legal requirement 
for lawful intercourse, regardless of either the man's or the woman's 
status. Women's inability to take concubines, though they were not 
restricted as owners of slaves or other commodity property, shows that 
milk al-yamin was not merely a matter of property ownership, though 
this was a prerequisite, but was also dependent on maleness. 

A woman could not exercise control over a sexual relationship be- 
cause as a woman she was incapable of being an owner in marriage or 
concubinage. The Musannaf texts, which preserve a rare query ques- 
tioning the gendered division of rights and obligations, illustrate this 
point. Abd al-Razzaq's Musannaf presents a report of a woman who 
married a man, giving him a dower and stipulating that she would con- 
trol divorce and sex . 63 One authority opines that this marriage is not law- 
ful, and therefore it is rescinded. A contrary view holds that the marriage 
is valid, but that she will receive the dower and that rights over divorce 
and sex will be in the man's hand. The same issue arises in the slightly 
later Musannaf of Ibn AbT Shayba; there, the responding authority de- 
clares that such an arrangement does not constitute a valid marriage 
because it is not the tradition, sunna, of marriage. It is noteworthy that 
not only the responding authorities but also the couple who contracted 
this unconventional marriage shared the view that paying dower enti- 
tled the payer to have control over both sex and marital dissolution. 
And, despite their different perspectives on the legal status of the mar- 
riage (whether it is valid, void, or to be annulled), these authorities 
unanimously forbade switching male and female roles within mar- 
riage. Gender alone does not determine social or legal status for early 
Muslim jurists but interacts with other components of legal person- 
hood, including age and freedom. Nonetheless, within the context of 
sexual relationships, maleness or femaleness was the most significant 
distinction between human beings. 
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Conclusion 

For many years, scholars addressing the subject of women and Islam 
vigorously debated whether Islam improved or diminished women's 
"status." In the search for the origins of female subordination in Mus- 
lim societies, marriage and family structure were crucial topics, as they 
were for scholars researching the origins of patriarchy elsewhere. In 
Kinship and Marriage in Early Arabia, published near the close of the 
nineteenth century, W. Robertson Smith argued that both matrilineal 
and patrilineal forms of marriage existed in pre-Islamic Arabia. Ac- 
cording to him, the latter could be initiated either by purchase or by 
capture; in both cases, the husband wielded significant control over the 
wife and her offspring, who were counted as part of his tribe. Further, 
the husband had sole control over the wife's domicile and over the 
continuation or termination of the marriage. Robertson Smith termed 
these arrangements "bad l marriage," from the Semitic term meaning 
lord or master , 64 As an English translation for this phrase, he selected 
"marriage of dominion." Though Robertson Smith's conclusions about 
matrilineality are now largely discredited, his phrase "marriage of do- 
minion" is suggestive. Dominion is one of the words associated with 
the root complex m-l-k and the term milk. It could be argued that the 
husband's dominion over his wife, or rather over her sexuality, is the cru- 
cial defining characteristic of Islamic marriage as regulated by formative- 
period jurists. 

If dominion over a free woman's sexuality characterized marriage, 
ownership of a slave did not necessarily involve sexual dominion. In 
Slavery in Early Christianity, Jennifer Glancy notes, "Sexual access to slave 
bodies was a pervasive dimension of ancient systems of slavery. Both 
female and male slaves were available for their owners' pleasure ." 65 In 
practice, this was sometimes true in the Muslim world. But legally, this 
could never be the case. Male slaves could not licitly be sexual objects; 
rather, they could only be sexual agents. 

The clearest statement of the gendered nature of both sexuality 
and personhood emerges from the ShafiT treatment of male and female 
legal capacity in all its gradations. ShafiT categorizes and classifies, 
drawing boundaries between men and women, majors and minors, free 
and slave, virgins and non-virgins. He clearly delineates the legal rights 
and duties of each type of person. ShafiT texts insist on certain logical 
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rules and show no juristic acceptance of pragmatic accommodations. 
But some individuals seem to require two things at once. Sometimes 
one aspect of a person's status requires legal treatment that is incom- 
patible with what is required by another aspect. In some cases, these 
needs can be reconciled, but not always. When attempts to reconcile 
the legal roles attributable to slave and free, male and female, fail, it is 
gender that proves definitive when sexuality is at stake. 

Consider Shafn's view on the marriage of a male slave. Because of 
the man's enslavement, his master's consent is necessary for the valid- 
ity of the marriage. By itself, this rule is not noteworthy. Hanafls and 
MalikTs likewise require the master's consent. However, both of these 
schools allow the master to authorize his male slave's marriage after 
the fact. For ShafiT, however, the master's consent must be given before 
the marriage. Any marriage contracted without the master's permis- 
sion is legally void, not merely remediably invalid . 66 Shafn places im- 
portance as well on the fact that the slave is male. As a male, his own 
consent is necessary for any marriage contracted for him to be valid. 
And, as with his master's consent, it must be given before the marriage 
takes place. The slave's maleness and his enslavement can be accom- 
modated by requiring both the slave and the master to consent before- 
hand. ff either refuses, the marriage cannot occur. 

In other cases, though, it proves impossible to reconcile the two 
dimensions of identity; something has to give way and one categoriza- 
tion must dominate. A male slave again provides the best example. 
Here, it is his exemption from being taken as a concubine by his (fe- 
male) owner that illustrates the vital role his gender plays. Just as a free 
female slave owner's gender limits the extent of her power over the sexu- 
ality of her male slave, his maleness makes him invulnerable to sexual 
use. As a woman, his owner is not legally capable of exercising the sex- 
ual prerogatives of ownership, nor is he, despite his enslavement, subject 
to them. 

These unstated assumptions about gender and ownership are most 
fully illuminated in ShafiTs response to the query about concubinage 
between a female owner and her male slave but they undergird the en- 
tire shared jurisprudential structure of marriage. No matter what the 
understanding of women and their legal capacities in other contexts, 
when a woman becomes a wife, she inherits a remarkably consistent legal 
status. The specifics of her rights and duties can differ, sometimes 
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significantly, from school to school, but the basic control over her sexu- 
ality and physical mobility that the husband gains by the marriage 
contract — with due modifications in the case of enslaved wives whose 
owners' claims must be considered — is the same. Along with his sole 
prerogative to end the marriage unilaterally, this control is the most 
basic element of marriage as regulated by the jurists. 

The jurists worked hard to thwart rare attempts to transgress the 
gender boundaries they were working so diligently to establish. Yet how 
transgressive these acts really were is an open question. Even in those 
reported cases where women sought to take on the privileges of men, 
they did so in a context that presumed hierarchical sexual relation- 
ships. The case of the marriage where the woman paid a dower and 
stipulated control over sex and divorce does not reflect an egalitarian 
marriage, merely a role reversal. Likewise, the unnamed woman who 
established a sexual relationship with her male slave justified her ac- 
tion by affirming her rights as an owner, which, in her view, tran- 
scended any limitations of gender. Muslim marriage as formulated by 
the early jurists had gendered spousal rights and roles, but these were 
also intricately bound up with the scriptural and legal sanction of the 
ownership of one human being over another. 


Conclusion 


For many centuries, Islam was an imperial force to be reckoned with. 
Its scholarly class was confident of the imperative to preserve and ex- 
pand Muslim rule and, by extension, its law. Premodern advocates of 
Islamic government presumed that Muslim rule was the surest path to 
justice, because the sovereign was bound to uphold the sharia. Since 
Islam was the natural religion of humanity, extending its reach was 
the optimal means of achieving the greatest good . 1 

Since the eighteenth century, European and North American pres- 
sures have placed Muslim-majority societies on the defensive politi- 
cally, economically, and militarily. Governments no longer operate from 
a place of confidence, assured in the correctness of Islam and the be- 
nevolence of Muslim rule. Today, the phrase Islamic state conjures in 
Western minds images of fanatics bent on conquering territory and 
subjecting its inhabitants, especially its women, to draconian laws in 
the name of a tyrannical, repressive God. Part of the reason the idea of 
an Islamic state is so unpleasant — at worst, terrifying and brutal; at 
best, ethically sterile — is that militant ideologues offer little of the rich- 
ness and depth of the premodern tradition. The sharVa they envision is 
about authenticity, not justice; about communal identity, not commu- 
nity welfare. Yet many ordinary Muslims continue to hold that the 
purpose of sharia is to defend the inherent dignity of all human beings 
and to safeguard the rights of the weaker members of society. A Gallup 
poll of Muslims worldwide found that in many countries a majority of 
women as well as men advocate religious law as a source, or even the 
sole source, of national law . 2 
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These Muslim hopes repose in an ideal sharia, not the actual legal 
systems that govern contemporary nation-states or the hybrid systems 
that operated in the precolonial era. Among the massive transforma- 
tions wrought by modernity has been civil law's primacy over "Islamic 
law" in almost all areas of law except those regulating "personal status" 
(marriage, divorce, custody, inheritance) and (sometimes) certain high- 
profile criminal offenses. Adherence to Islamic law has become a defin- 
ing criterion of individual and collective Muslim-ness; personal status 
codes are central to identity politics not only in countries with Muslim 
majorities but also — sometimes especially — where substantial Muslim 
minorities exist. 

Palpable injustices are too often meted out to women in these con- 
temporary legal systems, whether the personal law applies to nearly 
everyone or only to a minority. India, for example, applies its civil code 
to Hindus, but the default for Muslims is a partially codified religious 
law based on HanafI jurisprudence. The raw deal granted to divorcee 
Shah Bano provoked a national controversy over Muslim law in the 
1980s. The eventual compromise legislation resolved none of the prob- 
lems inherent in selectively upholding certain provisions of HanafI 
divorce and maintenance law while ignoring others. 3 Historian Amira 
Sonbol's anecdotal comparison between a nineteenth-century Egyp- 
tian woman's easy access to divorce from a court and the obstacles her 
twentieth-century counterpart confronted in trying to obtain the same 
result illustrates that modernizing reforms did not always increase fe- 
male rights and could sometimes diminish them. 4 

"Muslim women," Wael Hallaq observes, surveying the history of 
legal practice, "were full participants in the life of the law." 5 This par- 
ticipation does not mean that there was gender equality. Still, some- 
thing perceived as substantive justice was consistently delivered by 
legal institutions. To what extent were the courts adjudicating a vision 
of fairness founded in legal texts? The society envisioned by premodern 
jurists was undoubtedly hierarchical, from the relationship between 
ruler and ruled to the relationship between spouses. Muslims were to 
be dominant over non-Muslims; men were to "stand over" women. Yet 
the subordinate parties enjoyed rights and protections, and the domi- 
nant parties had not only privileges but also obligations. Writing about 
Roman laws on slavery, Suzanne Dixon notes, "The law is not consis- 
tent in its viewpoint. At times it clearly takes the part of the ruling 
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class, and at other times it is amenable to common-sense and humane 
considerations ." 6 The same could be said of Islamic jurisprudence and 
would hold true if one replaced the ruling class with free men. There is 
often no direct link between the writings of the jurists and the verdicts 
of the judges, but the consistent sense that vulnerable people would 
get a fair hearing from the courts has contributed to a lingering view 
of sharVa as guarantor of justice. 

Judith Tucker puzzles over this in Women, Family, and Gender in Is- 
lamic Law. How can women, she wonders, view the discriminatory 
sharVa as a source of justice ? 7 One element of their support is undeni- 
ably a vagueness about what precisely constitutes the religious law they 
advocate. "Islamic" serves as a code word for "just" and "fair." These 
women's ideas about what marriage is and how men and women should 
relate to one another in family and society differ dramatically from 
those of the jurists whose intellectual labor forms the law's doctrinal 
foundation. The same can be said for many contemporary religious 
thinkers, from Muslim feminists who advocate for legal reform using 
terms like justice and dignity to neotraditionalists who peddle patriarchy 
in terms of complementarity rather than hierarchy. On matters of 
gender and sex, the assumptions of early scholars about male domi- 
nance are at once most at evidence in their doctrines and most in con- 
flict with contemporary sensibilities. Formative-period jurists shared 
presuppositions about marriage, kinship, and slavery despite their 
sometimes heated disagreements on specific points of law. Their views 
about what kinds of legal capacity males and females could exercise, 
especially when sex was at stake, shaped their doctrines on core mat- 
ters such as divorce and dower. Even though a great social and intel- 
lectual distance separates early Muslim societies from their present-day 
counterparts, key components of their established rules on marriage 
remain influential. 

It is worth revisiting two vital elements of jurisprudence on mar- 
riage as it solidified in the formative period. First is the understanding 
of marriage as a relationship of control, dominion, or ownership con- 
veying sexual lawfulness — a control which was linked to the increas- 
ingly sacrosanct nature of unilateral male divorce. Second is the gender 
differentiation of the marital claims of husband and wife, with strict 
separation of men's claims to sex and control over mobility from wom- 
en's claims to support and companionship. The logical imperatives of 
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marriage-as-dominion, above all the strict gender differentiation of 
spousal claims, stifled impulses toward reciprocity for certain claims — 
for instance, to conjugal intimacy. Women's sexuality was licit only 
within the confines of a man's control, and a man's sexual activity 
was licit only with women over whom he had exclusive dominion. 

This vision of social relations structured by hierarchies of gender 
and freedom was undercut at numerous points by the recognition 
of female personhood, of women's needs, of slaves' humanity. Scat- 
tered through the texts, there are points at which the discourse of male 
prerogative rubs up against a stubborn recognition of women's self- 
hood. Glimpses of a yearning for mutuality (though not equality or 
sameness) are discernable. The jurists' exhortative discourse and their 
verdicts jostle one another uneasily. Admonishment and enforcement 
conflict and diverge. 

This is not merely a conflict between ethical and legal elements of 
jurists' writings, with a triumph of the latter over the former. Today, 
when we speak of the ethical with regard to gender in Islamic law, we 
often mean egalitarianism. It is vital to recall that these jurists did not 
idealize an egalitarian order. Instead, they believed that some people 
were, though not inferior as believers, properly subordinate to others in 
the life of this world. The jurists' attempts to mold ideal believers, who 
treated others as they should be treated and with all due care for their 
interests, were emphatically not guided by the expectation — or even 
the hope — that this would result in a society free of hierarchy. 

To read the texts as the victory of the doctrinal over the ethical, 
enforcement over exhortation, pragmatism over the ideal, is to impose 
an inappropriate categorization on them: these texts always present an 
ideal, even if it is one that notices and attempts to account for the hu- 
man propensity to flout divine guidance and worldly authority. Juris- 
prudence is irreducible to law plus ethics; the two cannot be disentan- 
gled. Persistent tensions between an ideal and what is necessary for a 
systematized law may be inevitable. Though some rulings were eventu- 
ally implemented by judges, the texts discussed here were neither 
guides to adjudicatory practice nor themselves enforceable. Instead, 
they present an ideal, or rather a series of interlinked ideals, sometimes 
in tension when not in outright conflict with one another. This dis- 
course had implications for the practice of law in a system of justice but 
also sought to guide believers as to ought, not just must. And, of course. 
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they were part of a specialized scholarly discourse concerned with in- 
ternal methodological consistency and with winning arguments with 
advocates of opposing doctrines. Throughout this book, I have argued 
that many legal pronouncements about marriage and women emerged 
less from unremitting chauvinism than from a broader set of prior 
methodological commitments that had little to do, intrinsically, with 
gender. 

These competing objectives and constraints of legal reasoning help 
us understand better how Shafi'i can simultaneously insist on a father's 
right to compel his virgin daughter's marriage and recommend strongly 
that he consult her and take her preferences into account. "Consulting 
her,'' he declares, "is better as a precaution, and more wholesome for 
her well-being, and a more beautiful manner of conduct ." 8 And yet, 
despite his association of consultation with beauty and goodness, 
ShafTI refuses to budge on the permissibility of marriage performed 
without consultation when the daughter is a virgin. 

There were specific legal-technical reasons, as well, that the wife- 
slave analogy garnered so much usage, even though wives were not 
slaves (or at least, if enslaved, were not their own husband's property). 
This analogy, I have argued, had broad implications for how law devel- 
oped and how jurists treated female legal capacity and sexuality. For 
the most part, I have drawn attention over the course of this book to 
the ways in which wives and slaves, and marriage and ownership, were 
brought closer through juristic reasoning. A brief consideration of one 
vital way in which they were distinguished can help explain what 
some have perceived as inexplicable: the widespread and intransigent 
insistence of Muslim jurists and judges on respecting female rights to 
property, whether inherited, dowered, or earned. 

According to Baber Johansen, a woman's "capacity to acquire rights 
and duties, i.e., her status as a legal person, is inferior to that of the free 
male person ." 9 A woman has the capacity to own property but not to be 
a "proprietor of marriage." Tucker also notes the "whiff of disability " 10 
that attaches to women's legal capacity, the persistent sense that women 
are less fully legal subjects than men. At the same time, she notes the 
consistency with which scholars and judges have defended women's 
property rights, even when social discrimination would seem to indi- 
cate women's relatively weaker social position. Instead of seeing these 
tensions as paradoxical, I want to suggest that they are deeply interlinked. 
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They owe to the "pervasive process" of treating women and slaves simi- 
larly and distinguishing them, here to establish boundaries between 
types of legal subjects . 11 

Legal restrictions on women typically relate to women's sexuality 
and bodily presence. Women cannot, in most views, contract marriages 
for themselves or others; women cannot take concubines. Women's 
sexuality can only be licit when under the exclusive dominion of a par- 
ticular man. Paternal guardianship over daughters, the ability to compel 
them into marriage, persists (in Maliki and ShafTi though not Hanafi 
doctrine) longer than that over sons. A husband's right to control his 
wife's movements and restrict her visitors might interfere with her abil- 
ity to exercise otherwise unobjectionable rights and prerogatives, in- 
cluding the right to manage her property. In these ways, a wife is in 
some sense like a slave: she is not entirely mistress of herself. 

By contrast, the vitality of (free) women's property rights, the 
vigor with which they are asserted by jurists and, as archival research 
shows, consistently defended by judges — even as they are the rights 
most frequently flouted in practice — owes to the vital role that the abil- 
ity to own property played in distinguishing free from slave. The gen- 
der boundary was ultimately less fluid than the status boundary, 
because manumission enabled individuals to cross the latter. The insis- 
tence on free women's ability to own and transact property, and the 
inability of anyone to waive those rights on her behalf (except the fa- 
ther when contracting marriage for his minor virgin daughter in some 
but not all views), stands as a critical instance of boundary affirmation. 
Free women are free precisely in the ways that they are unlike slaves. 
(And the corollary: enslaved men are men and thus free — masters of 
themselves — in precisely the ways they are unlike women.) 

An examination of Maliki rules for property ownership by women 
and slaves lends credence to this suggestion that female property rights 
were sacrosanct to the extent they served to differentiate free females 
from enslaved persons. Malik was freest in allowing paternal control 
over a daughter's dower: in setting it, waiving it, and receiving it. Later 
Maliki jurisprudence and court practice delayed (free) females' control 
over their property not merely until majority but at least until con- 
summation of their marriages, when they were established in other 
households . 12 Moreover, Malik's followers permitted a husband to ex- 
ert some control over his wife's property: he could prevent her from 
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alienating more than a third of it. Though this still does not approach 
the powers theoretically wielded by Roman, Jewish, or, later, Euro- 
pean husbands over their wives' property, it remains decidedly un- 
usual within Muslim jurisprudence. The fact that the Malik! school is 
least keen in some respects on female property rights perhaps, specu- 
latively, we might owe to Malik's making a smaller distinction be- 
tween slave and free than the other legal schools: slaves could exercise 
de facto control over property; male slaves could marry four women, 
not only two; and enslaved wives were due the same number of allot- 
ted nights from their husbands as free women. That is to say, (free) 
female property rights were less important because the rigid line sep- 
arating free from slave did not here rest as fully on control of prop- 
erty. The impact of these twin imperatives — to distinguish free people 
from slaves, and to distinguish women from men — led to an essential 
if rarely explicitly stated model of the distinctions and interrelations 
between marriage, licit sex, and property rights that structured early 
legal thinking. 

The collective work of these jurists still exerts an indirect influence 
on the world. In a study of "Arabo-Islamic" literature, Fedwa Malti- 
Douglas suggests "that in the centuries old Arabic textual tradition, a 
dialectic operates between mental structures involving women and 
sexuality in the modern age and their antecedents in the classical pe- 
riod, that modern literature must also been seen against its classical 
background ." 13 The same is vitally the case for law. Certain elements 
of premodern law — the place of slavery, the central use of commercial 
terminology — have quietly slipped into the past, and others — such as 
female consent to marriage — have been publicly subject to reform. 
Marital sexuality and divorce remain contentious. 

Recognizing the centrality of the legal tradition but disturbed by the 
methodological incoherence as well as the repugnant results of various 
contemporary legal thinkers, some have advocated a revival of tradi- 
tional forms of expertise applied to the modern situation. Khaled Abou 
El Fadl writes about the failings of contemporary legal thought to carry 
out the legacy of the past. He proffers a devastating critique of "puritan" 
legal opinions as they pertain to women, dispassionately unveiling their 
intellectual and moral bankruptcy . 14 But in doing so, he lumps new- 
fangled rules together with doctrines firmly rooted in the classical legal 
tradition itself, illustrating Malti-Douglas's point. 
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To illustrate these "limitations on women that can only be de- 
scribed as suffocating," Abou El Fadl reproduces "misogynist" selec- 
tions from the writings of one "purported scholar" from the late twen- 
tieth century. Two items are especially worthy of note. He begins his 
list with: "A Muslim wife may not worship God by fasting without the 
permission of her husband because her husband may want to have sex 
with her during the day." Another, which appears roughly halfway 
through, is that "a woman may not refuse her husband sex, except if 
she is ill. Refusing a husband sex without compelling justification is a 
grave sin (kabira). On the other hand, a husband may refuse his wife 
sex for any reason or no reason at all ." 15 By including these rulings 
alongside others clearly meant to strike readers as absurd ("Women 
may not chew gum because it is seductive"), Abou El Fadl suggests that 
they are emblematic of the "unprecedented level of deterioration" of 
once sophisticated Muslim legal culture . 16 But both statements are 
deeply embedded in the traditional juristic legacy that he so prizes. 

The notions about marital sexuality and the widely divergent obli- 
gations of husbands and wives that Abou El Fadl finds so repulsive are, 
this book has shown, entirely consonant with core ideas about mar- 
riage widely shared among premodern jurists. ShafiT articulates pre- 
cisely the position regarding fasting that perturbs Abou El Fadl. Shafi'T 
cites a prophetic hadith: "It is not lawful for a woman to voluntarily fast 
a day if her husband is present except with his permission ." 17 Though 
ShafiT does not directly state his rationale for the ruling, it is obvious 
from the context that it is the wife's sexual availability that is at issue. 
Moreover, there is no reason to think that the other jurists demurred 
from it, since they agreed that the husband supports his wife in ex- 
change for her sexual availability to him. Abou El Fadl's second exam- 
ple — in which a husband has no obligation for sex, but a wife, barring a 
legitimate excuse, does — is again central to the jurists' common vision 
of spousal rights. Though they disagreed on the exact consequences of 
a wife's sexual refusal, they concurred that she had no legitimate right 
to turn her husband down. They expended little energy defining whether 
her behavior was sinful, gravely or otherwise. Instead, they outlined 
specific legal repercussions of her act, especially suspension of mainte- 
nance rights and loss of her turn with her husband. (Physical disci- 
pline, which loomed large in exegetical discussions of wifely recalci- 
trance, or nushiiz, made few appearances in the jurists' books.) As for 
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the corollary that "a husband may refuse his wife sex for any reason or 
no reason at all," this is equally obvious to the jurists discussed here, as 
Chapter 3 showed. The gender differentiation of spousal rights is basic 
to the understanding of marriage as a relationship of exclusive control. 
What goes on inside a marriage cannot help but be affected by its basic 
structure. 

I firmly believe that the jurists were, on the whole, genuinely in- 
terested in doing the right thing by women. Their aim was often to cre- 
ate justice and kindness. However, as a Jewish feminist critic has put it: 

Insofar as the rabbis do attempt to 'protect' women — by trying to find 
ways to get a husband to divorce his wife if she so desires, for example — 
they indicate some awareness of the limits and injustices of the system 
they have created and, in this sense, offer some resources for criticism. 

But insofar as they are willing to address these injustices only within 
the framework of the system that gives rise to them, they close off any 
possibility of women entering as subjects and reframing the issues in 
genuinely new terms . 18 

Inequality makes fully meaningful consent difficult when not im- 
possible. A model of autonomous individuals with full power to negoti- 
ate contracts does not account for the ways that female agency is con- 
strained, not only with regard to giving or withholding assent to the 
formation of marriage but also to acting once the contract exists. 
Women fundamentally have lesser rights both while a marriage en- 
dures and when it is ending. All spousal negotiations are affected by 
imbalances of power. Gail Labovitz points out, for the rabbinic sources, 
that "the lack of 'equal footing' between man and woman brings us 
back to the ownership metaphor. . . . [W]e might ask just how many 
details of her marital relationship such a woman was really in a posi- 
tion to negotiate." 19 In the Muslim sources, the male privilege of declar- 
ing or withholding divorce constrains married women's actions. There 
can be no level playing field. 

Rachel Adler has argued that the rabbinic model of marriage suf- 
fers from a systemic contradiction. It combines certain features derived 
from covenant and partnership, wherein women are fully human par- 
ticipants in marriage, with other elements derived from a model of pa- 
triarchal ownership and control, where women are objects acted upon 
by others. This fundamental divergence creates tension and legal diffi- 
culty. In the Muslim system, this "unresolved tension between woman 
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as possession and woman as partner " 20 appears most clearly in the dis- 
cussion of apportionment and sex. On the one hand, not only does 
marriage make a wife licit for her husband, it also makes him licit for 
her. On the other hand, the gendered division of marital rights mili- 
tates against reciprocity. 

Additionally, the adversarial style adopted in juristic disputations 
leads to a lowest-common-denominator view of female rights in mar- 
riage. When conjoined with the near-total exclusion (even if incidental 
rather than deliberate) of women from the processes whereby law was 
formulated, this means that women's basic rights are often sacrificed 
when dominant modes of argument press claims into their extreme 
form. The prominence of disputation and polemic leads to the increased 
slippage of categories and pushes jurists into logically defensible but 
otherwise absurd positions. How else do a group of scholars who agree 
in principle that a wife has the right to sex conclude that women never 
have the right to divorce for impotence once a marriage has been con- 
summated? The extent to which such rules were benignly neglected, or 
work-arounds found, attests to the imperative of justice as well as the 
creativity of the courts. 

That said, law functions in myriad ways to constitute the individu- 
als who are its subjects. As Tucker writes, "The law is productive of 
gender difference and is part of a society's gendering practices alongside 
other forms of knowledge ." 21 Social practices shape laws, which in turn 
affect both collective actions and individual moral, social, and psychic 
formation. Actors deploy legal doctrines, then, to achieve concrete ef- 
fects in real life situations. But these effects are not necessarily predomi- 
nantly legal ones. In modernity, legal texts and the doctrines they con- 
tain (or sometimes, are assumed to contain) retain an aura of authenticity 
even when their application by nation states is mediated through legisla- 
tive and judicial processes. 

Thinking of oneself as a subject of Islamic law, or as subject to the 
law, facilitates a certain kind of identity formation as a Muslim, male or 
female. In closing, I proffer a decidedly unscientific and preliminary 
attempt to link the textual and the real. As I began this book by re- 
counting a casual conversation, let me close with another. About five 
years ago, at a barbecue hosted by friends, I met a divorced Egyptian 
woman. She was a professional, educated woman in her late thirties 
living in the United States. When someone told her that I wrote about 
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Islamic law, the conversation came around to the failed attempt by a 
group of female reformers to get a checklist of stipulations placed on the 
standard Egyptian marriage contract. One would have granted wives 
the uncontested right to divorce, provided they compensated their hus- 
bands. My new acquaintance insisted that she would never marry a 
man who would forfeit his right to unilateral repudiation nor one who 
would accept her having it. Such a man would not be a real man. 

What, if anything, can we make of her assertion? It is probably 
only partially representative of her views. Anthropologist Gabriele 
Marranci reports being told by an Egyptian immigrant to Ireland that 
she intended to divorce her husband, who was not living up to her idea 
of what a real man should do and how a real man should act. She la- 
mented his lost masculine prerogatives. Of course, under the system 
that constituted them, including through unilateral divorce, she would 
not have been able to obtain such marital dissolution. Her nostalgia 
was for a patriarchal masculinity that would deny her the release she 
sought. 22 1 suspect that if my acquaintance were to remarry and be un- 
happy in her marriage, she would want the ability to exit it regardless 
of her husband's consent. That thousands of Egyptian women immedi- 
ately filed for judicial khuV when a reform in 2000 allowed them to do 
so suggests that, in practice, women do seek to get out of unhappy mar- 
riages, whatever qualms they may have about the challenge to an ideal 
masculinity that their right to do so presents. So what are we to under- 
stand from this woman's statement? Anecdotal evidence can be only 
suggestive, not probative. One woman's perspective cannot be taken as 
representative of even a class or generation, much less a country, and 
certainly not a region or a vast religion. We cannot directly connect her 
view to legal doctrine, much less a specific text. And yet, it cannot be 
entirely coincidental that it is a legal standard that determines authen- 
tic gender roles, nor that it is precisely the right of divorce — so central 
to the norms of masculine authority formulated by the jurists whose 
works I have discussed — that stands at the center of her vision of what 
it means to be a man, a husband, or that it is the absence of that right 
that makes one a woman, a wife. 
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